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THE EXTRATERRITORIAL POWERS OF RECEIVERS 


_ an English corporation is caught in the springe of 
financial difficulties, the process of dissolution or rehabilita- 
tion may, in the usual case, be quite simple. If a receiver is ap- 
pointed, the duties of his office may be performed quickly and 
expediently, for unless the company’s field of operation has been 
very extensive, his duties will rarely carry him beyond the encir- 
cling waters. The assets will be located within the territorial 
limits; one receivership proceeding will draw them into the cus- 
tody of the law, and one order of the court will be ample authority 
with which to undertake collection. With this may be contrasted 
the complicated situation presented in the United States. On 
the one side, there is the obvious truth that the bright lines which 
have marked off the checkerboard of the states have become 
blurred to the eyes of the business man and the economist. On 
the other side, there is the peculiar political structure of the na- 
tion contributing a compelling brilliance to these lines in the vision 
of the student of jurisdiction. Expressed in more accurate terms, 
we have, for the purposes of the conflict of laws, forty-eight sepa- 
rate and independent sovereigns; for business purposes, one large 
territory. As state lines have been drawn closer together by 
modern methods of transportation and communication, the scope 
of business of even the comparatively small corporation becomes 
increasingly wider, until interstate operation is the normal and 
not the unusual. 
Consequently, the receiver of a modern American corporation 
finds himself beset with many difficulties at the outset. The credi- 
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tors, who must be served, the debtors, who must be pursued, and 
the shareholders, who may expect either kind of treatment, are 
scattered throughout the states. In addition, there are probabili- 
ties that the chattels of the corporation may be found in several 
states, while its real estate holdings may not be concentrated in 
one locality. Out of this confusion, two problems of primary im- 
portance appear: (1) The courts of what state or states have juris- 
diction to administer the affairs of a corporation in receivership? 
(2) To what extent may the receiver appointed by a court of 
competent jurisdiction exercise his office in another jurisdiction, 
without the tedious and expensive process of a separate or ancil- 
lary receivership? * The first question has stimulated several re- 
plies * but the second has gone, for the most part, neglected. It is 
the purpose of this discussion to attempt to gather together the 
various situations which may arise and to indicate, as nearly as 
possible, the judicial answer.’ 

Our inquiry will discover a three-sided problem, a situation in 
which three distinct interests must be analyzed and valued. On 
the one hand, there is a business need of extraterritorial powers in 
the receiver, where the expense and delay of ancillary proceed- 
ings are likely to be prohibitive. On another front lie the interests 
of creditors and claimants adverse to the receiver, which may be 
prejudiced by a careless and hurried decision in the receiver’s 
favor. Lastly, our attention will be drawn to well-settled rules of 
jurisdiction, attributing to the situs of things the exclusive legal 
control over their disposal. This last element may seem more 
logical than realistic and yet it is of the utmost significance, for it 
describes a condition which in fact exists — a condition of power 
over objects within the actual grasp of the sovereign. 

The problem requires a deft reconciliation of strict legal theories 





1 The ancillary receivership is, in its procedural aspects, an original proceed- 
ings; consequently, it requires almost the same time and expense as the original 
receivership. See 1 CLARK, RECEIVERS (2d ed. 1929) § 319. 

2 See Wickersham, Primary and Ancillary Receiverships (1928) 14 VA. L. REv. 
599; Note (1931) 44 Harv. L. Rev. 437; 2 Crarx, Recervers § 755; Hicu, RE- 
CEIVERS (4th ed. 1910) § 44. 

8 The problem arising where there is a conflict between state and federal re- 
ceiverships, in the same territorial jurisdiction, does not involve a question of the 
conflict of laws and so is outside the scope of this discussion. Cf. Note (1927) 
41 Harv. L. Rev. 70. ° 
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of jurisdiction with the practical conceptions of the business man. 
The receiver who presents his credentials to the foreign court, 
seeking its assistance, finds the tribunal entrenched behind the 
principle that a state has control over all property situated within 
its borders. It may be true that, in addition, he must come pre- 
pared to wage battle over the practical considerations which in- 
fluence the court in the balance of interests which it may strive to 
attain, but this is necessarily a second step; it assumes that the 
receiver has overcome the prejudices of the conflict of laws. 


THE ORIGINAL RULE 


The canon of jurisdiction which repels the demands of a foreign 
receiver is scarcely open to attack.* From the concept that a 
state has. exclusive control over all the assets within its territory 
it is a necessary corollary that no other state has jurisdiction to 
affect these assets and that no foreign court can invest its receiver 
with absolute right or title to them. This was recognized by the 
Supreme Court in Great Western Mining Co. v. Harris: 


“The ground of this conclusion is that every jurisdiction, in which it 
is sought by means of a receiver to subject property to the control of 
the court, has the right and power to determine for itself who the re- 
ceiver shall be, and to make such distribution of the funds realized 
within its own jurisdiction as will protect the rights of local parties in- 
terested therein, and not permit a foreign court to prejudice the rights 
of local creditors by removing assets from the local jurisdiction with- 
out an order of the court.” ® 


Those cases which take an apparently contrary view and permit 
representation by the foreign receiver as a matter of convenience 
add emphasis by way of contrast, for the courts invariably qualify 
their consent by cautious language indicating that the foreign 
officer can not demand their assistance as a matter of right.° 





4 Lion Bonding & Surety Co. v. Karatz, 262 U.S. 77 (1923) ; Ward v. Foulkrod, 
264 Fed. 627 (C. C. A. 3d, 1920) ; Seaboard Air-line Ry. v. Burns, 17 Ga. App. 1, 
86 S. E. 270 (1915); see 1 CLARK, RECEIVERS § 294. 

5 198 U. S. 561, 576 (1905). 

6 See, e.g., Van Kempen v. Latham, 195 N. C. 389, 391, 142 S. E. 322, 324 
(1928); Wright v. Phillips, 60 Cal. App. 578, 579, 213 Pac. 288, 289 (1923); 
Hardee v. Wilson, 129 Tenn. 511, 516, 167 S. W. 475, 477 (1914). 
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There might be reason to expect that the federal courts, as 
units of a judiciary system which extends throughout the country, 
would not be so limited in their powers. This happy situation, 
unfortunately, does not exist; the territorial jurisdiction of each 
federal tribunal is confined to the district in which it functions, 
except where legislative improvements have been developed.’ The 
jurisdictional argument, however, loses much of its persuasive 
force because of the ease with which the present situation could be 
changed by legislation requiring the recognition of officers coming 
out of another federal district. As a result, the decisions have not 
unnaturally singled out the fact that the ordinary chancery re- 
ceiver is merely an agent of the appointing court, without title to 
the assets and without statutory authorization.* The language in 
Pennsylvania Steel Co. v. New York City Ry., by no means an 
isolated opinion, presents this second objection to recognition: 


*“* A chancery receiver is an indifferent person appointed by the court to 
hold property in litigation pending suit. He is a ministerial officer 
with the function of custodian. ... Being a mere holder, his ap- 
pointment does not change the title to the property in his charge, nor 
alter any lien of contract.” ® 


Whether or not this objection is insuperable need not now con- 
cern us; it should be realized, however, that it may be subject to 
overemphasis. Though it may be entirely sound to assert that the 
ordinary powers of a court of chancery do not permit an investi- 
ture of any right or title in the receiver,*® this argument, when ap- 





7 See 1 CraRK, RECEIVERS § 294b; Stetson, Some LecaL PuHases or CorpPors- 
TION FINANCING, REORGANIZATION AND REGULATION (1917) 98; Note (1930) 43 
Harv. L. Rev. 805. Legislative development is discussed in Lion Bonding & Surety 
Co. v. Karatz, 262 U. S. 77 (1923). 

8 See Fowler v. Osgood, 141 Fed. 20, 22 (C. C. A. 8th, 1905) ; Fairview Fluor 
Spar & Lead Co. v. Ulrich, 192 Fed. 894, 896 (C. C. A. 7th, 1911); Sterrett v. 
Second Nat. Bank, 246 Fed. 753, 754 (C. C. A. 6th, 1917). 

® 198 Fed. 721, 728 (C. C. A. 2d, 1912); see Goopricn, Conriict or LAws 
(1928) 440. 

10 The equity court does not ordinarily transfer title by force of its decree, 
even where it has jurisdiction over the thing; the device is to order a conveyance 
by a decree against the person of the defendant, though this decree may have some 
in rem effect. See Cook, Powers of Courts of Equity (1915) 15 Cox. L. Rev. 106, 
126. However, statutes permitting the court to effect a transfer either by its decree 
or, indirectly, by appointing an officer to make a conveyance, are not uncommon. 
See Cook, loc. cit, supra; Huston, THE EN¥rorcEMENT OF DecREES IN EQUITY 
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plied to state courts, seeks out the superficial defects in the re- 
ceiver’s contention, ignoring the more fundamental objections 
which lie beneath. The equity court can not vest title to assets 
beyond its territorial powers, because there is a vice in its juris- 
diction which is not curable by a statutory enlargement of its com- 
petency.* The state itself is as impotent as its courts unless it is 
the situs of the property. For the same reason, the practice of 
disposing of the receiver’s contentions by characterizing him as 
“merely an agent of the appointing court’ may be equally mis- 
leading, for again the vulnerable point in his armor is the lack of 
jurisdiction in the appointing state. This is brought to the fore in 
emphatic terms in Sands v. E. V. Greeley Co., where it is said: 
“A receiver appointed in one state for an insolvent corporation 
has no title as such to property located in another state, and not 
actually in his possession. . . . This is because he is appointed 
by a court which derives its jurisdiction from state laws which 
have ex proprio vigore no extraterritorial force. . . .” 

This insistence on a grasp of the roots of the matter may seem 
at this point unnecessarily extended and academic; it is indis- 
pensable, however, to a careful analysis of the problem and to a 
perception of the distinctions which have been drawn by the de- 
cisions in this field. It would be foolhardy to deny all validity to 





(1915) 17 et seq. This statutory enlargement of powers is noticeable in the re- 
ceivership situation. See note 93, infra. 

11 White v. White, 7 Gill. & J. 208 (Md. 1835); Wimer v. Wimer, 82 Va. 890, 
5 S. E. 536 (1886); see Conriicr or Laws RestaTeEMENT (Am. L. Inst. 1930) 
$105. The defect of jurisdiction now under discussion can not be remedied by any 
statutory enlargement of the powers of the court. Gray v. Covert, 25 Ind. App. 
561, 58 N. E. 731 (1900); Daniels v. Stevens’ Lessee, 19 Ohio 222 (1850). The 
difference between the meaning ascribed to the term “ jurisdiction” as used in the 
conflict of laws and its import when employed to describe the limits of judicial 
action has been frequently demonstrated. See Goopricn, Conriict oF Laws 121. 
For the sake of convenience, therefore, it is desirable, in the latter situation, to 
refer to the powers of the court, rather than to its “ jurisdiction,” unless the use 
of the broader term is made sufficiently clear from the context. 

It may be desirable to mention certain apparent exceptions to the principles dis- 
cussed above, which will be considered at length in subsequent pages. The power 
to render a decree against persons before the court, ordering a conveyance of prop- 
erty situated outside the state is recognized in certain cases. See p. 462, infra. 
In addition, there can not be much doubt of the ability of the state of domicil to 
effect a transfer of assets to a successor by dissolution of the corporation. See 
Pp. 464, infra. 

12 88 Fed. 130, 132 (C. C. A. 2d, 1898); see Hicu, Receivers § 47. 
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the argument that the foreign receiver comes unequipped with 
right or title, but it is just as unwise to overstate its force. In 
situations where the jurisdictional defect is absent we will find the 
courts dismissing it easily, except when it is presented in its nar- 
rowest terms.** 

If the above preliminary considerations have been correctly 
stated, a working hypothesis is placed within the grasp of the ob- 
server. The postulate, in this instance, is not a novel one; it 
prefaces the discussion of almost every problem in the conflict of 
laws, whether simple or profound, delicately philosophical or strik- 
ingly practical. Reduced to its most concrete terms, it may be 
stated as follows: ‘‘ Every state has absolute and exclusive con- 
trol over objects within its borders.”** One who inclines to the 
current neo-realism may be suddenly pulled up at this point by 
his acquired scepticism of anything resembling an attempt to de- 
duce jurisdictional rules from fixed, fundamental premises.*® For 
his benefit, it may be well to predict that our process will not be 
purely a priori. Since the problem involves a conflict between 
accepted doctrines of jurisdiction and the desires of the business 
world, our analysis must be in the nature of a reconciliation, which 





13 See p. 448 et seq., infra. 

14 See Note (1930) 43 Harv. L. Rev. 1293; Conriict or LAws RESTATEMENT 
(Am. L. Inst. 2930) § 51. 

15 The contemporary struggles over the nature of law apparently first provoked 
widespread attention in the contrasted theories of jurisdiction and the conflict of 
laws. There is a mass of literature advancing the virtues of both the traditional 
and the so-called “local law” methods of approach, which, when shorn of their 
practical application, emerge as dissertations on legal philosophy. See DeSloovere, 
The Local Law Theory and its Implications in the Conflict of Laws (1928) 41 
Harv. L. Rev. 421; Lorenzen, The Theory of Qualifications and the Conflict of 
Laws (1920) 20 Cor. L. Rev. 247; Cook, The Logical and Legal Bases of the 
Conflict of Laws (1924) 33 Yate L. J. 457. We may suspect that the problem 
goes beyond the field of actual law or law in action, that beneath there is a fun- 
damental difference in philosophical and psychological belief which can not be recon- 
ciled with a word and that, accordingly, it is the task of the legal writer to press 
ahead with his analysis and criticism, without awaiting the conclusions of philoso- 
phers, notoriously diverse as they usually are. This discussion may seem com- 
mitted to the traditional approach; if so, it is because it is believed that such a 
theory speaks the language of the decisions and not because of any philosophic 
leanings. The present question probably stands unaffected by divergencies in theo- 
retical approach; there has been at least a conscious effort to look at practical 


results and the concrete interests involved, against the background of the actual 
law. 
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in turn demands an appreciation of the actual state of the law, 
regardless of our attitude toward the principles on which the 
decisions claim to proceed. The above hypothesis, it is believed, 
and the corollaries which it has provoked, must be accepted as 
statements of the actual results of the cases, ascertained empiri- 
cally and without undue regard to the sentiments and opinions 
which have supplied the fringes. Since we must contend against 
the prejudices of the conflict of laws, we must appreciate the ex- 
istence of an opposing force. 

Proceeding by a deductive method, the courts have indicated 
that this exclusive control means that a state with jurisdiction 
over a particular item of property need not surrender it, as a 
matter of necessity, to a foreign receiver. The situation presents 
three courses of action from which the state may, through its 
courts, select the most desirable. In the words of the New Jersey 
court, it may “ let the domiciliary receiver bring suit in this state 
to collect all the debts of the insolvent corporation within its 
limits; second, it can appoint the domiciliary receiver as ancillary 
receiver; third, it can appoint someone other than the domiciliary 
receiver.” *° 

The federal practice, it was said in Booth v. Clark," is to ex- 
ercise this independent jurisdiction by denying assistance to the 
foreign official in every case. Considered from the standpoint of 
historical development, the federal doctrine presents what may be 
called the original rule, while the practice obtaining today in the 
country as a whole has progressed by way of exceptions, though 
ultimately they have come to overshadow the rule itself. Some of 
‘ the exceptions are real, some apparent, while some may be said to 
share both features. 


REAL EXCEPTIONS 


A. The rule of convenience. The most important of these ex- 
ceptions is elusive of exact definition; it invites a summary de- 
scription of the content of the class, rather than of the class itself. 
Thus, it may be characterized as embracing the cases in which the 





16 Trwin v. Granite State Provident Ass’n, 56 N. J. Eq. 244, 246, 38 Atl. 680, 
682 (1897). 
17 17 How. 322, 334 (U. S. 1854). 
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court’s assistance is extended to a foreign receiver as a matter 
of courtesy and convenience, assuming, as it does, the situation 
where the court of appointment had absolutely no power over the 
asset involved.’* It is most frequently described as the rule of 
comity.’® This term has been the subject of deserved criticism; a 
less dangerous and more accurate terminology would define it as 
the rule of convenience.*® Our task, then, is to discover the ex- 
tent to which this rule or exception prevails and under what con- 
ditions it is adopted. This may be accomplished by considering 
separately the widely diverging lines of authority presented by the 
federal and state tribunals. 

The most important case in federal practice is, of course, the 
pioneering decision of Booth v. Clark.** The facts presented to 
the court may be briefly stated: the creditor of an individual ob- 
tained a judgment and the appointment of a receiver in the court 
of New York; thereafter the debtor filed a petition in bankruptcy 





18 The phraseology of the rule is a sufficient indication that the foreign receiver 
can not, in this situation, demand the protection or assistance of the courts. The 
distinction has been pointed out in many cases. Thus it was stated in Van Kempen 
v. Latham, 195 N. C. 389, 394, 142 S. E. 322, 324 (1928): “As a rule, they 
[foreign appointments] have no extraterritorial jurisdiction. But the weight of 
authority is to the effect that the privilege may be granted as a courtesy, not as 
an obligation.” 

19 See Conklin v. United States Shipbuilding Co., 123 Fed. 913, 916 (D. Me. 
1903); Bolles, The Law Concerning Foreign Receivers (1909) 18 YALE L. J. 488, 
490. 

20 The term is a fertile source of confusion in this problem because of its 
ambiguous meaning. Its most frequent use in the cases is in more or less abstract 
discussion of the basic principles of the conflict of laws. In this fashion, we hear 
courts speak of the recognition of rights created by other states as a matter of 
comity. See Creelman Lumber Co. v. Lesh, 73 Ark. 16, 19, 83 S. W. 320, 321 
(1904); Brown v. Koenig, 99 Mo. App. 653, 657, 74 S. W. 407, 409 (1903); 
Studebaker Bros. v. Mau, 13 Wyo. 358, 370, 80 Pac. 151, 160 (1904). The inade- 
quacy of this theory has been demonstrated. See Dodd, The Power of the Su- 
preme Court to Review State Decisions in the Field of Conflict of Laws (1926) 
39 Harv. L. REv. 533, 536. 

The above meaning of the term was employed in Booth v. Clark, for the court 
speaks of comity as “ becoming part of the law of nations.” See p. 437, infra. In 
this aspect, comity is the conflict of laws, or, more accurately, the law of the state 
which compels the court to recognize foreign created rights. In the present prob- 
lem, it is used in quite another sense. It may be defined as the term descriptive of 
that discretion of the court which permits it, in certain situations, to dispense with 
the formality of an ancillary receivership and to achieve the same result by the 
short-cut method of allowing suit. See p. 443, infra. 

21 17 How. 322 (U.S. 1854). 
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in the district court of New Hampshire and a trustee was ap- 
pointed. The New York receiver brought suit in the District of 
Columbia to recover a fund held by the United States for the 
debtor and it was resisted by the trustee. The suit was dismissed 
and the Supreme Court, in affirming, said: “ He is not within that 
comity which nations have permitted, after the manner of such 
nations as practise it, in respect to the judgments and decrees of 
foreign tribunals, for all of them do not permit it in the same 
manner and to the same extent, to make such comity international 
or a part of the laws of nations.” *’ The actual result of the de- 
cision is not surprising. It is doubtful if any court would permit 
the privilege of suing to a foreign receiver under such circum- 
stances.** A few subsequent decisions in the federal courts have 
not unnaturally, therefore, limited the case to the actual necessi- 
ties of the situation and have permitted suit where no local incon- 
venience would result.** The language of Judge Peckham, how- 
ever, will not, on the face of it, admit of such confinement; his 
sentiments have been crystallized into hard and fast rules by later 
Supreme Court pronouncements *° and have supplied the pattern 
of the present federal practice.** It is not erroneous, therefore, to 
conclude that the more liberal federal cases, having disregarded 
the instructions of the higher court, do not represent the law, how- 
ever desirable they may be. A statement in Sterrett v. Second 
Nat. Bank presents a more accurate outline of the federal doc- 
trine: “‘ The system established in Booth v. Clark has become the 
settled law of the federal courts, and if the powers of chancery 
receivers are to be enlarged in such wise as to give them authority 





22 Id. at 335. 

23 Cf. Seaboard Air-line Ry. v. Burns, supra note 4; Irwin v. Granite State 
Provident Ass’n, supra note 16; Smith v. Electric Machinery Co., 83 Pa. Super. 
143 (1924). 

24 Rogers v. Riley, 80 Fed. 759 (D. Ky. 1896); Kirtley v. Holmes, 107 Fed. 
1 (C. C. A. 6th, 1901); Burr v. Smith, 113 Fed. 858 (D. Ind. 1902). This de- 
parture is easily understood in view of the ambiguous use of the term “ comity ” 
in Booth v. Clark. Cf. note 20, supra. 

25 See Hale v. Allinson, 188 U. S. 56, 59 (1903). 

26 Sands v. Greeley Co., 88 Fed. 130 (C. C. A. 2d, 1898); Sterrett v. Second 
Nat. Bank; Fairview Fluor Spar & Lead Co. v. Ulrich; Fowler v. Osgood, all 
supra note 8; see Kirker v. Owings, 98 Fed. 499, 512 (C. C. A. 6th, 1899) ; United 
States Mtge. & Trust Co. v. Missouri, K. & T. Ry., 272 Fed. 458, 460 (C. C. A. sth, 
1921); Morlam v. Lucey Mfg. Corp., 7 F.(2d) 494 (S. D. Cal. 1925); 1 Crarx, 
RECEIVERS § 294. 
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to sue beyond the jurisdiction of the appointing court, such ex- 
tension of authority must come from legislation and not from 
judicial action.” * 

The negative character of the doctrine just stated precludes 
the existence of minor qualifications and serves to silence any dis- 
cussion save along the broad lines of criticism of the rule in its 
entirety. The state courts have, however, rarely paid tribute to 
the doctrine of Booth v. Clark; by extending the privilege of court 
aid, they open up a much broader field for analysis. 

A monotonous stream of abstract discussion perhaps tends to 
obscure the concrete situations in which the state doctrine func- 
tions and the factual results which it achieves. We may suppose a 
corporation, chartered in state A, with land in state B, chattels in 
the hands of a bailee in state C and holding a claim against a 
debtor domiciled or present in state D. A receiver is appointed 
by the court of A and authorized to collect assets everywhere, re- 
sorting to judicial action when necessary. It is quite obvious that 
the chattels and land are beyond the jurisdiction of state A and 
that the receiver has not been vested with right or title to them by 
the court of appointment; it would seem to be equally clear that 
he can not, therefore, demand that they be surrendered to him 
by either state B or C. The third asset, being a chose in action, 
presents a more complex problem, because of the great difficulty of 
assigning a situs to it. A discussion of the question of jurisdiction 
over intangible choses in action is nearly always a futile exercise. 
Consequently, it seems advisable to assert simply that for purposes 
of administration, a chose in action is considered collectable where 
personal jurisdiction over the debtor is obtained.** For all prac- 
tical purposes, the courts have treated the problem of a claim or 
debt as indistinguishable from that of tangible property. 

The judicial response to the above problems presents the next 
step in our inquiry. Reserving for later discussion the possibility 
and validity of distinctions originating in the kind of property 





27 248 U.S. 73, 77 (1918). 

28 Pinney v. McGregory, 102 Mass. 186 (1869); see Goopricu, CoNFLICT OF 
Laws 402. It is difficult to see how this supplies any real basis for a distinction 
between choses in action and property which is tangibly located in the foreign 
state. It has not induced a relaxation of the strict rule governing the powers of 
executors and administrators. See Goopricu, op. cit. supra, at 408; Beale, Volun- 
tary Payment to a Foreign Administrator (1929) 42 Harv. L. Rev. 597, 603. 
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involved, viz., whether tangibles and intangibles, movables and im- 
movables demand different treatment, the answer may be found 
in the leading case of Hurd v. City of Elizabeth,” and.reproduced, 
with minor variations, in other jurisdictions.*° In the case men- 
tioned, Chief Justice Beasley declared: “. . . It would appear to 
be in harmony with those legal principles by which the intercourse 
of foreign states is regulated for every government, when its tri- 
bunals are appealed to, to render every assistance in its power in 
furtherance of the execution of such authority (given by the 
appointing state), except in those cases when, by so doing, its own 
policy would be displaced or the rights of its own citizens invaded 
or impaired.” ** It may be safely said that this represents the 
law of the vast majority of states, though differences of opinion 
will naturally develop in the detailed application of the rule.*? It 
is the course of caution to add, however, that some jurisdictions 
still defer to the stricter federal doctrine, denying even the privi- 
lege of suit.** New York, on the other hand, in Mabon v. Ongley 
Elec. Co.,°* went so far as to refuse to appoint an ancillary re- 
ceiver on the ground that doing so would involve useless expense. 
The advantages of the more liberal rule seem obvious; but the 





29 41 N. J. L. 1 (1879). 

30 Brown & Co. v. Tishomingo Banking Co., 200 Ala. 613, 76 So. 971 (1917); 
Wright v. Phillips, 60 Cal. App. 578, 213 Pac. 288 (1923); Devine v. Delano, 272 
Ill. 166, 111 N. E. 742 (1916); Metzner v. Bauer, 98 Ind. 425 (1884) ; DeMattos 
v. Camp & Hinton Co., i129 La. 251, 55 So. 832 (1911) ; Henning v. Raymond, 35 
Minn. 303, 29 N. W. 132 (1886); Comstock v. Frederickson, 51 Minn. 350, 53 
N. W. 713 (1892); Stone v. Penn Yan K. P. & B. Ry., 197 N. Y. 279, 90 N. E. 
843 (1910); Hardee v. Wilson, supra note 6. It has been asserted that the trend 
of recent decisions is a sufficient indication that a uniform rule of recognition 
is not an idle hope. Lewis v. American Naval Stores, 119 Fed. 391, 397 (E. D. La. 
1902); see HicH, Receivers § 241. The same recognition has been extended a 
receiver from a foreign country. Van Kempen v. Latham, supra note 18. 

81 41 N. J. L. 1, 4 (1879). 

82 See cases cited note 30, supra. 

88 Wyman v. Eaton, 107 Iowa 214, 77 N. W. 865 (1899); Murray v. Boston 
Ice Co., 180 Mass. 165, 61 N. E. toor (1901); Bank v. Motherwell Iron Co., 95 
Tenn. 172, 31 S. W. 1002 (1895); Nesom v. City Nat. Bank, 174 S. W. 715 (Tex. 
Civ. App. 1915); see Hale v. Harris, 112 Iowa 372, 83 N. W. 1046 (1900). The 
cases representing the minority view may, perhaps, be discounted by the fact that 
they presented situations where the extension of the privilege of suit would have 
been exceedingly imprudent. 

84 Mabon v. Ongley Elec. Co., 156 N. Y. 196, 50 N. E. 805 (1898); cf. Boul- 
ware v. Davis, 90 Ala. 207, 8 So. 84 (1889). 








440 HARVARD LAW REVIEW 


presence of so many profound courts in the opposing column de- 
mands a short summary and analysis of the reasons on which each 
rule is rested. 

Exponents of the federal doctrine rely on logic as their heaviest 
weapon; the appointing court has no jurisdiction over the assets 
and its instructions to collect are, therefore, nugatory. Unfortu- 
nately, this argument is somewhat beside the issue; it proves that 
the foreign court is acting within its powers in refusing to aid the 
receiver, but it offers no objection to admittance as a matter of 
courtesy and convenience. On the other hand, every practical 
consideration favors the attitude of the state tribunals. Ancillary 
proceedings are certainly expensive and frequently a cause of de- 

‘lay; *° these effects are especially undesirable when the assets in- 
volved represent, as they frequently do, but a small portion of the 
combined holdings. This factor appealed to the court in Mabon v. 
Ongley Elec. Co., where it was said, “ If the plaintiff should suc- 
ceed, he would have called into being a receiver whose rights. would 
supplant his own in this state with no compensating advantages, 
but with the disadvantage of reducing the fund going to creditors 
and stockholders owing to the extra expense of an additional re- 
ceiver.” °° The most pursuasive reason underlying the state doc- 
trine yet remains. The primary purpose of a receivership is to 
prevent dismemberment by gathering together all the assets for 
the purposes of administration. There is no more certain way to 
defeat this end than the practice of denying aid for no reason other 
than the vindication of local jurisdiction.** How much more de- 
sirable it is, if practical results may be counted, to extend the 
privilege of assistance in order to secure the best interests of the 
parties concerned, and at the same time to strengthen friendly 
relations between states and pave the way for universal reciprocal 
courtesy.** 





85 See Bolles, supra note 19, at 501; Goopricu, ConFiict oF LAws 443. 

86 156 N. Y. 196, 201, 50 N. E. 805, 808 (1898); cf. Cushing v. Perot, 175 Pa. 
66, 34 Atl. 447 (1896). . 

87 See Devine v. Delano, 272 Ill. 166, 176, 111 N. E. 742, 751 (1916); Note 
(1930) 43 Harv. L. Rev. 805. So we find the statement: “ State lines should not 
prevent justice from being done.” Howarth v. Angle, 162 N. Y. 179, 192, 56 
N. E. 489, 494 (1900) ; cf. Hurd v. City of Elizabeth, 41 N. J. L. 1 (1879). 

38 Hardee v. Wilson, supra note 6; cf. Madden v. Rosseter, 114 Misc. 416, 
187 Supp. 462 (1921). But cf. Booker v. Ennis, 86 Pa. Super. 145 (1926). 
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The quarrel over the propriety of this exception, which we have 
termed the rule of convenience, has generally been waged along 
the broad lines just considered, but more specific attacks have been 
directed at it from time to time. The erratic label “comity,” 
under which it has so long labored, begets both criticism and mis- 
understanding, for it creates, quite naturally, an impression of 
vagueness. Accompanying objections on that score is an under- 
tone of complaint that the method pursued by the courts is a 
makeshift and therefore subject to all the crude features of the 
home-made device. This reaction is based on the objection, men- 
tioned before, that since the foreign receiver comes into court 
unequipped with right or title, there is no ground or process for 
judicial relief.*° 

We may concede that to some extent, though quite subcon- 
sciously, the cases seem to bear out this contention, for by far the 
greater number of them have involved debts or other intangible 
property. It is quite possible to argue therefrom that the excep- 
tion should be confined to these situations and to provide an ex 
post facto explanation which is logically consistent with general 
principles of the conflict of laws. The domicil of a corporation, 


it may be urged, by virtue of its control over the corporation, has 
the power. to permit the use of the corporate name in litigation in 
other states.*° Cases in which the receiver sues in his own name 





39 The force of this objection lies in its logical appeal rather than its reason- 
ableness. The courts which have urged it react unfavorably to the suggestion that 
they should deliver local assets to a man coming into the tribunal as a stranger. 
Yet they would readily appoint this same stranger to the ancillary office and order 
transmission of the proceeds to the primary court, if they deemed it desirable. See 
1 CrarK, ReceIvers §§ 319, 321; Hicu, REcEIvers §§ 305, 306. It is submitted that 
the proposed procedure is merely a combiration of this process with the litigation 
in hand; the court may be said to have confirmed the receiver’s office and to have 
permitted suit. See Note (1912) 25 Harv. L. Rev. 282. This suggestion immedi- 
ately invites the objection that in ancillary proceedings, the court can retain su- 
pervisory powers over the process of collection and administration, whereas here, 
all control is yielded with the delivery of the property. See Great Western Min- 
ing Co. v. Harris, 198 U. S. 561, 576 (1905); Kirker v. Owings, 98 Fed. 499, 511 
(C. C. A. 6th, 1899). In view of the fact that the cases responsible for these ut- 
terances express a willingness to transmit the assets to the primary court where 
the situation warrants it, it must be clear that the objection merely dresses up the 
old fear that local creditors will be prejudiced, a fear which may be quickly shown 
to be groundless. See pp. 444-45, infra. 

40 There is an obvious analogy between this suggestion and the device of statu- 
tory succession, to be considered subsequently. See p. 464, infra. 
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may then be rested on the existence of real party in interest statutes 
in the state of forum.* 

The inadequacy of this solution is demonstrated in its inability 
to explain all of the cases which have permitted suit by a foreign 
receiver. The principle on which it is rested would necessarily 
confine the exception to situations where a domiciliary receiver 
enters a state to bring suit on a debt or intangible chose in action. 
This statement, unfortunately for the proposed explanation, does 
not correctly define the present state of the law. The cases have 
frequently allowed access to the courts for the recovery of tangible 
personal property, situated in the foreign state.** In a few de- 
cisions, the friendly gesture has gone so far as to embrace demands 
of the foreign officer for the possession or sale of immovables,* 
though greater reluctance is to be expected where real property is 
involved.** It may be conceded that there is more truth in the 
assertion that the privilege of suit will be limited to officials from 
the domicil; *° the fact, however, that no distinction is drawn be- 
tween corporations and individuals offers compelling proof that 
this limitation is based on a feeling that only in such cases is it 
normally convenient to allow removal of the assets, while the con- 
trol of the domicil over corporations created there remains un- 
noticed.*® 

It is submitted that the objection mentioned above, which alleges 
that there is no process for this anomalous picture of a court hand- 
ing over an object to a person without right of possession or title, 





41 See, e.g., Hurd v. City of Elizabeth, 41 N. J. L. 1 (1879); Henning v. Ray- 
mond, 35 Minn. 303, 29 N. W. 132 (1886). 

42 Bank v. McLeod, 38 Ohio St. 174 (1882); see Sercomb v. Catlin, 128 IIl. 
556, 558, 21 N. E. 606, 607 (1889). 

43 Small v. Smith, 14 S. D. 621, 86 N. W. 649 (1901) (ejectment) ; cf. Wright 
v. Phillips, 60 Cal. App. 578, 213 Pac. 288 (1923) (bill to set aside a fraudulent 
conveyance of land). 

44 In view of the conception that land is peculiarly local in the eyes of the-law, 
especially where canons of the conflict of laws are concerned, it may be a safe 
prediction that many courts will find it a case where the convenience of local 
administration outweighs the general convenience. Cf. p. 444, infra. But cf. Lewis 
v. Clark, 129 Fed. 570 (C. C. A. 9th, 1904) ; Boulware v. Davis, 90 Ala. 207, 8 So. 
84 (1889). 

45 Cf. State ex rel. Minn. Mut. Life Ins. Co. v. Denton, 229 Mo. 187, 129 
S. W. 709 (1910). 

46 Cf. Metzner v. Bauer, 98 Ind. 425 (1884); Henning v. Raymond, 35 Minn. 
303, 29 N. W. 132 (1886). 
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may be answered by a proposition which will embrace all the cases. 
No one would doubt the ability of the court to achieve the same 
effects, regardless of the kind of property involved, by the de- 
vice of an ancillary receivership, which is itself, for the most part, 
an invention of courts of equity.*” Consequently, it is difficult to 
perceive the impropriety of this method as a short-cut, in the 
absence of a better statutory process. The usually separate pro- 
ceedings for the appointment of a local receiver are merged into 
the litigation over the particular asset involved, for the sake of 
convenience and expediency.** 

Arguments attacking the procedure as uncertain may be easily 
brushed aside. Toa large extent, it is true, the rule of convenience 
requires the function of a wide administrative discretion, but this 
would seem to be its strongest and not its weakest point. Some 
virtue may be conceded to the contention that freedom of judicial 
action is undesirable in the conflict of laws, without admitting its 
application to a situation where a decision one way or the other in 
no way denies or affects vested interests, beyond mere postpone- 
ment or advancement. While it is not of unchanging content, cer- 
tain definite underlying principles have been developed, moreover, 
as a protection against arbitrary judicial action. 

Other more practical objections have been recorded; for in- 
stance, that it is unfair to domestic creditors, and that it places the 
property under the management of a court sitting far from the situs 
and therefore unacquainted with distinctly local features. A 
proper formulation of the rule itself effectively disposes of these 
attacks, as we shallsee. Finally, at times we may sound an under- 
current of fear that there is danger of double liability of the debtor 
or bailee, based on the feeling that the foreign receiver, coming 
unarmed with right or title, is unprepared to give an adequate dis- 
charge.*® But is there reason for a court which itself has jurisdic- 
tion over the particular asset to be so despairing of the effective- 
ness of its own decree? 





47 See 4 Pomeroy, Equiry JurispruDENCE (4th ed. 1919) § 1537; 2 CLARK, 
RECEIVERS § 700. 

48 Cf. note 39, supra. 

49 See Sterret v. Second Nat. Bank, supra note 8, at 758. 

50 This should be clear as to chattels within the grasp of the court, for the 
court may effectively foreclose all other claims, by a method analogous to pro- 
ceedings in rem. Cf. Dodd, Equity Receiverships as Proceedings in Rem (1928) 
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It is not to be imagined that the courts are willing to extend 
the privilege of suit in every case, without regard to practical ad- 
vantages or the interests of local creditors. The rule is generally 
phrased along these lines: “‘ The privilege of suing in jurisdictions 
other than that of their appointment is almost universally con- 
ceded to receivers now, as a matter of comity or courtesy, unless 
such a suit is inimical to the interest of local creditors, or to the 
interest of those who have acquired rights under a local statute, or 
unless such a suit is in contravention of the policy of the forum.” 
That statement is, of course, as vague as any attempt to compress 
all the law on a given situation into one sentence; in addition, its 
correctness may be doubted to some extent, when analyzed under 
the light of the actual decisions. It is therefore desirable to ex- 
amine the situations which may arise and to indicate, as thoroughly 
as possible along general lines, the reaction of the courts toward 
them, with a view to rephrasing and limiting the rule itself. The 
cases fall naturally into two groups; the difference, however, is 
factual rather than analytical. There are situations where the 
normal convenience of the rule is overcome by the danger of in- 
jury to domestic interests; in other cases, it may be outweighed by 
some specific disadvantage. 

The conventional statement indicates that the privilege of suit 
will be denied if there are local creditors who might be injured.” 
Certainly this is sound, if the threatened danger is at all serious, 
for the duty of the court to its own citizens is paramount. Con- 
sequently, it is not unnatural to find that the institution of attach- 
ment or garnishment proceedings by local creditors, whether 
they are prior ** to the foreign appointment or subsequent there- 





23 Int. L. Rev. 105; Note (1926) 39 Harv. L. Rev. 1076. The solution should be 
no more troublesome as to choses in action, if the foreign court has jurisdiction 
for administration purposes. Cf. note 28, supra. In any case, the only possible 
dispute would usually arise out of the protests of the owner —i.e., the receiver- 
ship debtor — and these have been silenced by the action of the appointing court. 

51 See Hardee v. Wilson, 129 Tenn. 511, 518-19, 167 S. W. 475, 477 (1914). It 
is safe to assert that the substance of the above statement appears, with minor 
variations, in every case in which suit was allowed. See cases cited note 30, 
supra; 4 Pomeroy, Equity JURISPRUDENCE § 1672. 

52 Flaacke v. Winona Mills Co., 104 Conn. 665, 134 Atl. 265 (1926); Grogan 
v. Egbert, 44 W. Va. 75, 28 S. E. 714 (1897); see 1 CLARK, RECEIVERS § 231. 

58 Choctaw Coal & Mining Co. v. William-Echols Dry Goods Co., 75 Ark. 
365, 87 S. W. 632 (1905); Hunt v. Columbian Ins. Co., 55 Me. 290 (1867) ; Smith 
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to ** will preclude the right of the receiver to apply to the court 
for permission to sue.” By the same token, the state will not per- 
mit the removal of mortgaged property * or of funds deposited 
in the state, by a corporation for the protection of local creditors.” 

The decisions however go beyond this; the mere existence of 
local creditors is usually said to be sufficient justification for a 
refusal of assistance.°* It does not seem necessary, moreover, 
that they should voice their objections in court, for it is enough 
that their existence be proved by the defendant.*® The reason 
summoned to shore up this qualification is found in statements to 
the effect that otherwise domestic creditors will be forced to travel 
to a distant court to obtain justice.°° The danger of unfair treat- 
ment, in the matter of priorities, is of course obviated between 
states by constitutional requirements.** The argument does not 
lack pursuasive force but the wisdom of permitting it to crystallize 
into a hard and fast rule is open to serious doubt.” A more at- 
tractive proposition would leave it to the court to balance the in- 





v. Electric Machinery Co., 83 Pa. Super. 143 (1924); Nesom v. City Nat. Bank, 
174 S. W. 715 (Tex. Civ. App. 1915). 

54 Catlin v. Wilcox Silver-Plate Co., 123 Ind. 477, 24 N. E. 250 (1889); Dil- 
lingham v. Traders’ Ins. Co., 120 Tenn. 302, 108 S. W. 1148 (1907); cf. Seaboard 
Air-line Ry. v. Burns, supra note 4. 

55 It would seem to follow that the foreign officer will not be permitted to 
reduce the asset to possession if there is a local receiver or assignee in control. 
Cf. Booth v. Clark, 17 How. 322 (U. S. 1854); Lion Bonding & Surety Co. v. 
Karatz, 280 Fed. 532 (C: C. A. 8th, 1922). 

56 The statement, of course, assumes that the mortgagee is a resident of the for- 
eign state, for in such case he is similar to the holder of an attachment lien. Of 
course, if the mortgagee is domiciled in the state of appointment or has taken 
part in the proceedings there, the receiver is, in practical effect, representing him. 
Bank v. McLeod, 38 Ohio St. 174 (1882). 

57 Irwin v. Granite State Provident Ass’n, supra note 16. 

58 Hieronymous Bros. v. China Mut. Ins. Co., 6 Ala. App. 97, 60 So. 452 
(1912) ; Frowert v. Blank, 205 Pa. 299, 54 Atl. 1000 (1903). 

59 Hieronymous Bros. v. China Mut. Ins. Co., supra note 58. 

60 See Sands v. Greeley Co., supra note 12, at 133; Irwin v. Granite State 
Provident Ass’n, supra note 16, at 250, 38 Atl. at 683; Smith v. Electric Ma- 
chinery Co., 83 Pa. Super. 143 (1924). 

61 Cf. Wilson v. Keels, 54 S. C. 545, 32 S. E. 702 (1898). 

62 See Goopricu, Conriict oF Laws 444. On the other hand, it will not do 
to say that domestic creditors must always be referred to the place of appoint- 
ment. There may be and frequently are serious objections to such procedure. 
Cf. Brown & Co. v. Tishomingo Banking Co., 200 Ala. 613, 76 So. 971 (1917); 
Flaacke v. Winona Mills Co., supra note 52. 
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terests in each particular case, taking into consideration the value 
of the interest claimed, the number of local creditors, the financial 
condition of the receivership as a whole on one side and the general 
convenience on the other. The interest of one domestic creditor 
would not be so sacred as to outweigh the interest of all the other 
creditors in a unified receivership. A realization of the extremes 
to which an arbitrary rule might lead has perhaps induced the 
courts to impose three important qualifications. The burden 
of proof of the existence of local claimants is placed on the de- 
fendant; ** the prolonged silence of domestic creditors raises 
a presumption of an election to proceed before the receivership 
court; “* from which it follows that the presence of a creditor 
who has actually filed a claim there can not be relied on by the 
defendant.* 

It is almost unnecessary to add that the same solicitude will 
not be shown toward non-resident creditors.*° There are intima- 
tions to the contrary in a few decisions, but an examination of 
the facts will reveal that the non-residents had obtained a garnish- 
ment or attachment lien which the court, having once recognized, 
could hardly be expected to set aside. Even here, however, the 
claimant who is domiciled in the state of appointment or has 
filed a claim in the receivership proceedings,® will receive scant 
consideration. 

The second group of cases, presenting some specific local dis- 
advantage other than the danger of prejudice to creditors, has not 





63 Stevens v. Tilden, 122 Minn. 250, 142 N. W. 315 (1913). 

64 Boulware v. Davis, supra note 44; see Hieronymous Bros. v. China Mut. 
Ins. Co., supra note 58, at 101, 60 So. at 455. 

65 DeMattos v. Camp & Hinton Co., 129 La. 251, 55 So. 832 (1911); Wilson 
v. Keels, 54 S. C. 545, 32 S. E. 702 (1898). But cf. Lucey Mfg. Co. v. Morlan, 14 
F.(2d) 920 (C. C. A. oth, 1926) (filing, but not a party). 

86 Seaboard Air-line Ry. v. Burns, supra note 4; Catlin v. Wilcox Silver-Plate 
Co., supra note 54. : 

87 This consideration should be given great weight, unless the non-resident 
creditor has obtained an executed lien, for it totally negatives the pressure of the 
argument that it is unfair to refer the creditors to the distant court of appoint- 
ment. Brown & Co. v. Tishomingo Banking Co., supra note 30; Bagby v. Atlantic, 
Miss. & Ohio R. R., 86 Pa. 291 (1878). Whether this reason can be extended to 
justify the dismissal of an attachment instituted by a resident of the appointing 
state, who has not appeared in the proceedings there, is open to serious doubt. 
See 4 Pomeroy, Equity JURISPRUDENCE § 1673. 

88 DeMattos v. Camp & Hinton Co., supra note 65. 
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been so clearly outlined by the cases. The problem again calls 
for an exercise of discretion by the court, in weighing the con- 
venience and inconvenience involved. The court may believe, for 
example, that it is expedient, in view of the amount of property 
and its distinctly local features, to have it administered under the 
supervision of the court at the location.” In addition, cases ordi- 
narily standing in the first group may, after analysis, fall through 
to this category; for instance, where the interests of local creditors 
would be in no way prejudiced by referring them to the appointing 
tribunal, but where their number and the amount of the assets 
make local distribution advantageous. 

It is necessary, for the sake of completeness, to mention certain 
minor qualifications, relating to both of the above classes, which 
have crept into the decisions. At least one case has held that the 
receiver’s demands should be dismissed because faintly tinged with 
unfairness.” In Wyman v. Eaton,” the demands of the receiver 
were based on statutory liability of stockholders, which was, by 
some standards, extreme. Since, however, it was imposed by the 
proper law and legally and inevitably due, the court’s dismissal, 
for vague ethical reasons, unjustifiably prolongs the litigation and 
injects a new variable into the problem. 

A few cases claim to present another qualification. In these, 
the requests of a foreign receiver have been denied because the 
court of appointment’s practice is to refuse the privilege of assist- 
ance to foreign officers.” It is perhaps traceable to a careless use 
of the term “ comity.” ** As a deliberate move to disregard the 
interests and convenience of the parties concerned, for the sake of 
a kind of judicial revenge, it warrants the heartiest condemnation. 





69 See Kirker v. Owings, 98 Fed. 499, 511 (C. C. A. 6th, 1899) ; cf. Flaacke v. 
Winona Mills Co., supra note 52. It is conceivable that courts will incline to such 
a finding were local land is involved. 

7° Cf. Van Tuyl v. Carpenter, 135 Tenn. 629, 188 S. W. 234 (1915). But cf. 
Howarth v. Angle, 162 N. Y. 179, 56 N. E. 489 (1900). 

71 Supra note 33; cf. Parker v. Lamb & Sons, 99 Iowa 265, 68 N. W. 686 
(1896). ; 

72 Booker v. Ennis, 86 Pa. Super. 145 (1926); see Bolles, supra note 19, at 
501. But see Stevens v. Tilden, 122 Minn. 250, 142 N. W. 315 (1913). 

73 Cf. Union Securities Co. v. Adams, 33 Wyo. 45, 236 Pac. 513 (1925). Curi- 
ously enough, the most attractive argument favoring recognition, from the judicial 
viewpoint, is that a liberal doctrine will lead to advantageous reciprocal treatment. 
See cases cited note 38, supra. 
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Its useful virtue of impressing on the foreign court the selfishness 
of its position can hardly justify it. 

B. Peaceable Collection. The second real exception appears 
too seldom to be worthy of extended notice beyond a simple state- 
ment that the foreign receiver who gathers assets in the state 
peaceably and transmits them to the court of appointment will not 
be disturbed in his possession unless he has interfered with a local 
lien or attachment.* It is well to add, parenthetically, that a court 
will never stay attachment or garnishment proceedings on informa- 
tion that a receiver has been appointed in another jurisdiction, 
though one case made such an appointment the ground for dis- 
missing a petition for ancillary proceedings.” 


APPARENT EXCEPTIONS 


The cases which we must now treat are exceptions to the gen- 
eral rule only in the sense that they do present situations in which 
a receiver is permitted to resort to the tribunals of a foreign state. 
But we are now dealing with the receiver who relies not so much 


on his office or appointment as on some right or title vested in him; 
consequently, the jurisdictional obstacle that has provoked the 
rule of Booth v. Clark does not survive. As Judge Thornton indi- 
cated, dissenting, in Humphreys v. Hopkins, “ Title vests, and in 
consequence a right to recover in the courts of every civilized 
country, is a matter, not of comity, but of right.” © This distinc- 
tion has been stressed in many decisions; ™ from it, as we shall see, 
flow many important consequences. The receiver may proceed, 





74 See Smith v. Berg, 125 Ill. App. 122, 131 (1905); Humphreys v. Hopkins, 
81 Cal. 551, 553, 22 Pac. 892, 893 (1889); Gray v. Covert, 25 Ind App. 561, 567, 
58 N. E. 731, 733 (1900). : 

75 Lackmann v. Supreme Council O. C. F., 142 Cal. 22, 75 Pac. 583 (1904); 
Seaboard Air-line Ry. v. Burns, supra note 4. But cf. Mabon v. Ongley Eléctric 
Co., supra note 34. 

76 81 Cal. 551, 564, 22 Pac. 892, 896 (1889). 

77 Hardee v. Wilson, supra note 6; Murray v. Boston Ice Co., supra note 33. 
The language in Flaacke v. Winona Mills Co., 104 Conn. 665, 670, 134 Atl. 265, 
267 (1926) is important: “It is true that in certain instances the receiver of a 
corporation appointed by the courts of one State becomes so vested with title to the 
property of the corporation, stands towards it so in the position of an assignee or 
statutory successor, that he may not be denied the right to sue in the courts of 
another State.” 
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as a matter of right, in state or federal courts; therefore, his claim 
must prevail over attachments or the rights of local creditors. 
Several states of fact invite attention; in all of them, the state of 
appointment has jurisdiction to vest some right or title in the 
officer, and the distinguishing features arise in the methods by 
which this is accomplished. 

A. The problem which falls most readily under this general 
category and which offers the least difficulty concerns the receiver 
who pursues a chattel into a foreign jurisdiction, armed with title 
or a right to possession, conferred by a decree or statute of the ap- 
pointing state. 

Statutes vesting title in a receiver, either immediately or in- 
directly by permitting the court to achieve that effect by a decree 
may be found in many states.** These situations yield to analysis 
very readily; the privilege of the state, as the situs of the property, 
to accomplish such a transfer, without regard to the laws of any 
other state, can scarcely be questioned. It therefore follows that 
the title of the receiver can demand the same protection and recog- 
nition in other states as the title of the ordinary individual, which 
is to say that it is entitled to the fullest effect, under ordinary cir- 
cumstances.’®. Where the receiver does not rely on a statute vest- 
ing title directly or indirectly, but on a right of possession ordained 
to him by his court, the solution is much the same.®® It can 
scarcely be denied that the court of chancery may, unaided by 
statute, give such a right to its officer —to an ordinary chancery 
receiver, to hearken back to an earlier discussion ** — if the prop- 





78 See, e.g., N. Y. Cons. Laws (McKinney, 1929) § 168; N. C. Cope ANN. 
(Michie, 1927) § 1210. Similar statutes, of a more comprehensive nature, are dis- 
cussed in Huston, ENFORCEMENT OF DECREES IN EQuity (1915) 17. 

79 Chicago, M. & St. P. Ry. v. Keokuk Northern Line Packet Co., 108 Ill. 317 
(1884). The actual state of facts has not been presented to many courts. There 
are, however, closely analogous situations which the courts have so treated. Cf. 
Converse v. Hamilton, 224 U.S. 243 (1912); Bullock v. Oliver, 155 Ga. 151, 116 
S. E. 293 (1922); see Note (1928) 6 N. C. L. Rev. 477. 

80 Pond v. Cooke, 45 Conn. 126 (1877); Robertson v. Staed, 135 Mo. 135, 36 
S. W. 610 (1896) ; Woodhull v. Farmers’ Trust Co., 11 N. D. 157, 90 N. W. 795 
(1903) ; Somerset Coal Co. v. Diamond State Steel Co., 224 Pa. 217, 73 Atl. 442 
(1909) ; see GoopricH, ConFiict oF LAws 445. 

81 See note 8, supra. The ordinary chancery receiver does not have legal 
title to property within the jurisdiction of the appointing court. United States 
Mtge. & Tr. Co. v. Missouri, K. & T. Ry., 269 Fed. 497 (C. C. A. sth, 1921). 
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erty is within the grasp of the court; the fact that it does so in- 
directly by restraining those who might otherwise be entitled to 
protest the seizure, makes it none the less effective. The same 
effect should likewise follow where the receiver has obtained cus- 
tody, either peaceably ** or with the approval of the court in a 
third state, beyond the ken of the appointing tribunal.* 

What then should be the extent in law of this right which falls 
short of title, when questioned in another state? It is difficult to 
find any difference between title and possession under a claim of 
right; both are legal interests which the other state should secure. 
Some qualification may be necessary, however, if the property laws 
of the second state, which may insert themselves into the problem, 
see fit to emphasize the distinction.** 

It has been asserted that the right or title of a receiver in this 
situation will be given the same consideration as that of an ordi- 
nary individual.** Therefore, the foreign court must accord to 
him the right to sue regardless of attachments, local policies or 
the presence of domestic creditors or claimants.** It would seem 
that the same rule should prevail in the federal courts, despite their 
aloof attitude on the previous problem; *’ we are no longer in the 
field of courtesy or convenience. Perhaps a third unique conse- 
quence is deserving of some mention; whatever reason there may 
have been for limiting the rule of convenience to debts or other 





82 See note 74, supra. The term “ peaceably” is used advisedly. If the re- 
ceiver obtains the property with the permission of the holder and without any 
interference with local rights or liens, the state of appointment can later, when the 
objects come within its ken, confirm the custody. Otherwise, there is good reason 
to believe that his subsequently acquired rights might not prevail. Cf. Cable 
Piano Co. v. Lewis, 195 Ky. 666, 243 S. W. 924 (1922) ; Hornthal v. Burwell, 109 
N. C. 10, 13 S. E. 721 (1891); Newsum v. Hoffman, 124 Tenn. 369, 137 S. W. 
490 (1911). But cf. Note (1930) 43 Harv. L. Rev. 1293. 

88 This flows quite obviously from the power of such court, as representing the 
situs of the asset, to grant a right of possession, as though it were the court of 
appointment. ; 

84 The qualification is, of course, based on the possibility that the general prop- 
erty laws of the second state may, in measuring their protection, take into con- 
sideration the formal nature of the interest. 

85 Robertson v. Staed; Pond v. Cook; Woodhull v. Farmers’ Trust Co., all 
supra note 80; see Bolles, supra note 19, at 4496. Contra: Humphreys v. Hop- 
kins, supra note 76. 

86 See Pomeroy, EQuiTy JURISPRUDENCE § 1676. 

87 There is language, in many federal decisions, stressing the difference be- 
tween the receiver who has some right or title and the ordinary receiver. 
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intangible properties disappears in this instance. The present rule 
is especially adaptable to chattels or tangible choses in action. 

It is necessary to add, of course, that the rights of the receiver 
will not receive more favorable treatment than those of the private 
individual. Consequently, they are subject to the general property 
laws of the state as much as any property within the jurisdiction.* 
It follows, therefore, that on ordinary principles of the conflict of 
laws, his rights may be affected by some new transaction, such as 
a sale in market overt and the like.*® This qualification is, how- 
ever, beyond the scope of the present discussion. 

Analogous to the above situation is the case of the receiver 
who sues in a foreign jurisdiction on a contract made by him in 
his official capacity.°° The claim or debt is, of course, his own 
property, and enables him to sue as of right in any court. Any 
other kind of claim which enjoys this distinctive feature, as, for 
example, a cause of action for a tort to property in his possession, 
will receive the same treatment. 

B. The second apparent exception offers a similar question, in 
that once more the characteristic of the receiver’s position is his 
ability to claim title in his own name; the difference rests in the 


method of acquisition, for here title is obtained by an assignment 
of property within the jurisdiction of the appointing state. Of 
course, the device will be resorted to, in this peculiar situation, only 





88 This follows from the widely accepted principle that a state has jurisdic- 
tion to affect the title to all property within its borders, except possibly where it 
was introduced without the consent of the owner. See Fry Bros. v. Theobold, 205 
Ky. 146, 149, 265 S. W. 498, sor (1924); Cooper v. Philadelphia Worsted Co., 68 
N. J. Eq. 622, 629, 60 Atl. 352, 353 (1905) ; Conrricr oF Laws RESTATEMENT (Am. 
L. Inst. 1930) § 51; Note (1930) 43 Harv. L. Rev. 1293. 

89 Cf. Willys-Overland Co. v. Evans, 104 Kan. 632, 180 Pac. 235 (1919); 
Buchholz v. Commonwealth, 127 Va. 794, 102 S. E. 760 (1920); Embiricos v. 
Anglo-Austrian Bank, [1904] 2 K. B. 870; Cammell v. Sewell, 5 H. & N. 728 
(1860). 

90 Interstate Trust & Banking Co. v. Dierks Lumber & Coal Co., 133 Mo. App. 
35, 113 S. W. 1 (1908) ; Gilbert v. Hewetson, 79 Minn. 326, 82 N. W. 655 (1900) ; 
Ten Broek v. Caldwell, 95 Neb. 464, 145 N. W. 980 (1914); see HicH, RECEIVERS 
§ 243. Similarly, a receiver may sue anywhere on a judgment rendered in his 
favor, in his official capacity. It has been so held with respect to administrators. 
Moore v. Kraft, 179 Fed. 685 (C. C. A. 7th, 1910). The similarity between the 
problems raised by receiverships and administration in this particular field and the 
occasional divergence in results are noteworthy. Cf. GoopricH, CoNFLIcT or Laws 
417. 
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where there are no statutory provisions permitting the court to 
transfer title by its decree and then, probably only in the case of 
tangible choses in action, including negotiable instruments, stock 
certificates and the like, where more than a mere right of posses- 
sion is desirable for purposes of further assignment or litigation, 
and where the nature of the instrument requires that the receiver 
stand within its tenor. 

The assignment may be voluntary or under an order of court; 
in the latter case, the power of the chancellor to accomplish the 
conveyance by a decree im personam may be easily conceded.” 
In either case title is made over to the receiver, which therefore 
enables him to claim all the privileges considered in the preceding 
section.” 

C. The next exception to claim a place under this category is 
most important, if the amount of litigation through which its 
ramifications lead us offers any standard of comparison. The 
novel and somewhat inartistic methods which it first invoked — 
there is reason to believe that it was fathered by the stubborn 
doctrine of Booth v. Clark — have led to a confusion of classifica- 
tions which fairly cries out for some attempt at organization, 
while the finely spun logical patterns which the decisions have 
woven about it stubbornly repel the curious mind. Roughly, 
the problem may be thus presented; the state of incorporation, 
by legislation, imposes double or additional liability on the share- 
holders of a corporation created by that state. In addition, it 
provides, by methods devious or direct, that it shall be enforced, 
in the event of insolvency, by the receiver of the corporation or 
an official with similar powers.** The first question seeking solu- 








91 This is a necessary consequence of the court’s jurisdiction over the person 
of the defendant and the control of the state over the res. The transfer is, of 
course, governed by the law of the situs. See Beale, The Situs of Things (1919) 
28 YALE L. J. 525, 528. ; 

92 Weller v. Pace Tobacco Co., 2 N. Y. Supp. 292 (1888); Oliver v. Clarke, 
106 Fed. 402 (C. C. A. 5th, 1901) ; cf. Parker v. Stoughton Mill Co., 91 Wis. 174, 
64 N. W. 751 (1895). The assignment, of course, is involuntary. This factor may 
be of some importance where the court does not have jurisdiction over the res. 
See p. 462, infra. 

93 The following statute is typical: “ Whenever a liability of stockholders for 
the amount of their respective shares of any such corporation exists, and the 
superintendent has duly taken possession of the property and business of said 
corporation, and has duly notified creditors to present and make proof of their 
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tion is: What effect shall be given the statutory right or authority 
of the receiver in another state? 

The answer was stated concisely by the Supreme Court in Bern- 
heimer v. Converse: “In this case the statute confers the right 
upon the receiver, as a quasi assignee, and representative of the 
creditors, and as such vested with the authority to maintain an 
action.” ** Since that declaration, the proposition has been as- 
serted on many occasions that a receiver, in this position, may 
demand, as a matter of obligation, and not of courtesy, the right 
to sue in any state.°° The problem can not, however, be reduced 
to such simple terms; the varying methods chosen by the statute 
have provoked a corresponding number of variations in the rule 
just mentioned. 

To attempt any critical organization of the doctrines developed 
from the above proposition, without a complete appreciation of 
the premises which the courts have forced to labor for them, would 
be futile. The court has informed us, in the case mentioned, that 
the right or title in the receiver is the weapon he must use in his 
demand for recognition; the validity of this contention we can 
accept, without hesitation, if we agree with the principles stated 
in the preceding discussion.*® But the clearing beyond the maze 
has not yet been sighted. We may still demand an explanation 
of the device by which he obtained his right or title; once this 
is clearly perceived, the questions lying around the edges will 
not be so obstinate. 

The liability of the shareholders is in the nature of a claim or 
chose in action; we might immediately conclude that its situs, 
for the purposes of a compulsory assignment, lies at the domicil 





respective claims and the last day to present such claims has expired, and he has 
determined from his examination of its affairs that the reasonable value of the 
assets of said corporation is not sufficient to pay its creditors in full, he may en- 
force the individual liability of such stockholders in full as in part.... In 
case any such stockholder shall fail or neglect to pay such assessment within the 
time fixed in said notice, the superintendent shall have a cause of action, in his 
own name, as superintendent of banks.” N. Y. Cons. Laws (McKinney, 1929) 
§ 80. 

94 206 U. S. 526, 534 (1907). 

®5 Converse v. Hamilton, 224 U. S. 243 (1912); Irvine v. Baker, 225 Fed. 834 
(S. D. N. Y. 1915); Bullock v. Oliver, supra note 79; see (1912) 26 Harv. L. Rev. 
91; Hicu, Receivers § 242. 

96 See p. 448, supra. 
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of the owner, that is, the corporation now in receivership.” This 
approach requires a clear understanding of the nature of the 
credit involved. Conceivably, the liability of the shareholders 
may be regarded as an asset of the corporation or as the property 
of the creditors. There are familiar examples of each type; for 
the former, we need only refer to the liability of a stockholder on 
his subscription contract, while for the latter, we may hearken 
back to the common-law action by creditors, where stock has been 
sold at a discount or exchanged for property at an overvaluation. 
The statutory liability may likewise be regarded as an assess- 
ment or as ordering restitution where stock has been watered, 
depending on the purposes for which it has been enacted; no 
longer, however, is it possible to determine therefrom whether 
it is an asset of the corporation or of the creditors, for with the 
substitution of statutory liability came the passing of the common- 
law theories of recovery, to a large extent.** 

It becomes obvious that the above explanation, treating it as 
a question of compulsory assignment, is applicable only to situa- 
tions where an asset of the corporation is involved; in addition, 
it is perhaps safe to say that the results of the cases bear out 
the truth of this explanation.®® The solution is further recom- 
mended by the fact that it reduces questions of construction to 
a minimum; once we have ascertained that the credit may be 
regarded as corporate property, we have only to discover whether 
the statute itself, or some other legislation, vests the title thereto, 
or some property right, in the receiver as an assignee of the cor- 
poration.*®° 





97 Cf. Taylor v. Life Ass’n of Am., 13 Fed. 493 (C. C. W. D. Tenn. 1882). A 
debt, of course, has no actual situs. A more accurate terminology would say that 
the courts of the creditor’s domicil have personal jurisdiction to make him assign. 
Cf. Beale, The Exercise of Jurisdiction in Rem to Compel Payment of a Debt 
(1913) 27 Harv. L. Rev. 107, 115. 

98 See Cooney Co. v. Arlington Hotel Co., 11 Del. Ch. 286, 301, 101 Atl. 879, 
880 (1917); BALLANTINE, CORPORATIONS (1928). 

99 Bullock v. Oliver, 155 Ga. 151, 116 S. E. 293 (1922); Hirning v. Hamlin, 
200 Iowa 1322, 206 N. W. 617 (1925); Cooney Co. v. Arlington Hotel Co., supra 
note 98. In these and similar cases, the receiver is frequently described as a 
“ quasi-assignee.” See cases cited note 108, infra. 

100 This element is necessary, as we shall see, regardless of our selection of 
theories; otherwise, the statutory direction to the receiver or the appointing court 
must be regarded as a matter of procedure. See p. 458, infra. Moreover, it would 
be difficult to have an assignment without some interest passing to the receiver. 
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The opinions, however, realizing that any attempt to provide 
a chose in action with a logical situs is strewn with difficulties and 
struggling to master the situations where the liability must be re- 
garded as an asset of the creditors, have provided principles broad 
enough to embrace the entire field. However much we may doubt 
its application to the situation just mentioned, we must give it 
some attention because of its use in the other branch of the prob- 
lem and because it has, to a large extent, shaped the course of the 
actual law throughout the entire problem. If our original propo- 
sition is accurate, the domicil of the corporation must possess 
some peculiar capacity to vest this right in its receiver or officer, 
without regard to the wishes of other states. The courts believe 
it can not be successfully rested on any territorial jurisdiction over 
the res; nor will the state of charter’s control over the corporate 
existence supply a solution in this instance.*** We must, it is 
argued, go back to the statute itself; once there, the judicial basis 
becomes apparent. It must be obvious that the state which cre- 
ated the liability may declare to whom it shall go, that is, in whom 
the right shall be vested.*** Once this is done, all other states if 
they admit the cause of action — which they will do, under ordi- 
nary tenets of the conflict of laws — must necessarily recognize 
its owner or holder. 

Where the statute makes the liability an asset of the corpora- 
tion and vests title in the receiver, there can be no question of his 
right to collect everywhere, regardless of the theory we prefer to 





101 The state of domicil may to some extent effect a conveyance of property 
situated in another state, by virtue of its power to control the corporate existence; 
so it may make the receiver a statutory successor. See p. 464, infra. This device 
is not resorted to in the present situation and is not necessary, though some courts 
profess to have found the substance of an analogy. See Childs v. Cleaves, 95 Me. 
498, 50 Atl. 714 (1901). 

102 The language in Burr v. Smith, 113 Fed. 858, 862 (D. Ind. 1902), is im- 
portant: “ When a state by its statute creates a liability unknown to the com- 
mon law, can it be successfully contended that it may not determine by whom, 
and in whose name, that liability may be enforced?” See Bolles, supra note 19, 
at 502. The same problem arises and provokes the same solution, where a statute 
vests a cause of action for wrongful death in a local administrator; he thereby 
obtains the right to sue in any state, without the necessity of qualifying there. 
Knight v. Moline, E. M. & W. Ry., 160 Iowa 160, 140 N. W. 839 (1913); Brown 
v. Chicago & N. W. Ry., 129 Minn. 347, 152 N. W. 729 (1915); Boulden v. Penn- 
sylvania R. R., 205 Pa. 264, 54 Atl. 906 (1903). 
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follow..°* Unfortunately, legislative directions but seldom dis- 
play this clarity. It becomes necessary to explore, to some depth, 
the problem of interpretation and to evaluate the factual com- 
binations which may arise. Two factors, which demand attention, 
are stressed by the decisions; they have asked: (1) Is the liability 
an asset of the corporation? (2) Is the receiver expressly au- 
thorized to sue in any state? *** It remains for us to define the 
significance of each. 

We have discovered the important split which might arise out 
of the first point of inquiry; the courts, however, have forced it 
to serve another purpose. They have made it assume the duty 
of indicating whether or not title has been vested in the receiver. 
The federal courts, drawing a vague line between title and au- 
thority, seem committed, in part, to the doctrine that the receiver 
must have title to the cause of action.** If this is to be main- 
‘tained, the first question would be relevant, in its new use; the 
vesting of a corporate asset in the receiver is a natural and logical 
process, while a statutory transfer of the creditor’s property may 
be somewhat unusual. The conclusion is by no means inevitable, 
however, for the statute could clearly designate the receiver as 
trustee for all the creditors.*° It is needless to add that the 
statute creating the liability may vest the right thereof in anyone, 
at the law-makers’ discretion, regardless of the persons selected 
as ultimate beneficiaries. 

However, the logical necessity of the requirement of title need 
not be supinely conceded, as the results of. many cases will in- 
dicate.**’ If the statute authorizes the receiver to enforce the 
liability, a construction finding some property interest, if not title, 
in him is not unwarranted.*** This was the situation in the case 





108 Irvine v. Baker, 225 Fed. 834 (S. D. N. Y. 1915); Howarth v. Lombard, 
175 Mass. 570, 56 N. E. 888 (1900); see (1912) 26 Harv. L. REv. 91. 

104 See Cooney v. Arlington Hotel Co., supra note 98, at 301, 101 Atl. at 887. 

105 Sterrett v. Second Nat. Bank, 246 Fed. 753 (C. C. A. 6th, 1917); Hilliker 
v. Hale, 117 Fed. 220 (C. C. A. 2d, 1902); see Murtey v. Allen, 71 Vt. 377, 378, 
45 Atl. 752, 753 (1899). 

106 Burr v. Smith, 113 Fed. 858 (D. Ind. 1902) ; Howarth v. Lombard, supra 
note 103; Childs v. Cleaves, supra note 101; Cushing v. Perot, supra note 36. 

107 Bullock v. Oliver, supra note 79; Castleman v. Templeman, 87 Md. 546, 
40 Atl. 275 (1898); Howarth v. Angle, supra note 37; see Note (1919) 3 MINN. 
L. Rev. 188. 


108 In some of the cases, where the statute explicitly authorizes collection, with- 
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which first brought the problem before the Supreme Court *°* and 
the answer there, as in succeeding cases,**° confirmed the rights of 
the receiver. 

A few decisions in the federal courts have refused to take this 
last step and, though conceding that title is not an essential ele- 
ment, have nevertheless insisted on a declared authorization to 
bring suit everywhere.*** It is submitted that this question like- 
wise presents a rule of construction — a method of finding to what 
extent the statute confers a right and does not merely ordain a 
certain remedy. 

Stripped to its bare foundation, we may discover two essential 
prerequisites, somewhat similar in scope, which may be substi- 
tuted for the previously mentioned conditions which the courts 
have declared, because they are more fundamental and less like 
canons of interpretation, though they may demand interpretation 
in their application. Primarily, the legislation which creates the 
particular liability must confer it on the receiver, where it is not 
a corporate asset, or the necessary principle of control over the 
cause of action fails to function or fulfill its purpose. This prin- 
ciple provides a ready explanation for the inability of the receiver 


to sue as of right on the ordinary common-law liability of stock- 
holders on their subscriptions.*** It would mean that an amend- 





out vesting title, the courts are prone to declare that a liberal construction requires 
the finding of legal title in the officer. Irvine v. Baker, 125 Fed. 834, 837 (S. D. 
N. Y. 1915) ; Howarth v. Lombard, supra note 103. The usual practice, however, 
is to refer to the receiver as a quasi-assignee. See Converse v. Hamilton, 224 U. S. 
243, 259 (1912); Cooney v. Arlington Hotel Co., supra note 98, at 303, 101 Atl. 
at 886; Bullock v. Oliver, supra note 79, at 152, 116 S. E. at 295; Goopricu, Con- 
FLIcT OF LAws 442. However artificial the term may be, the solution it masks seems 
correct. The receiver may not have legal title, in a technical sense, but some right 
of possession or power is conferred on him, if the statute authorizes enforcement 
by the receiver. See Hale v. Harden, 95 Fed. 747, 776 (C. C. A. 1st, 1899). 

109 Bernheimer v. Converse, 206 U. S. 516 (1907). 

110 See cases cited note 33, supra. 

111 Hale v. Allinson, 188 U. S. 56 (1903); Sterrett v. Second Nat. Bank, 248 
U. S. 73 (1918) ; Van Tuyl v. Carpenter, supra note 70; see Hill, J., dissenting, in 
Bullock v. Oliver, supra note 79, at 155, 116 S. E. at 298. The line which these 
cases seek to draw lies between authorization to collect extraterritorially and 
permission to sue, without express reference to a particular forum. Of course, if 
the statute expressly confines enforcement to the local courts, it must be construed 
as a matter of local remedy. 

112 Frowert v. Blank, 205 Pa. 299, 54 Atl. 1000 (1903); cf. Castleman v. 
Templeman, 87 Md. 546, 40 Atl. 275 (1898) (where, however, permission would 
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ing statute, creating a right in the receiver, would likewise have 
no effect on an existing cause of action.“* It would likewise seem 
to forbid a combination of the legislation creating the double 
liability and the ordinary receivership statute, for the purpose of 
finding some right or title in the officer.*** We do not mean to sug- 
gest any such formalistic rule as that the same section of the 
statute books must create and bestow the cause of action; it is 
necessary, however, to point out that the obvious separation may 
provide a fair clue to construction. 

Scarcely less important is the requirement that the statute 
grant to the receiver some right, though not necessarily legal 
title, to the asset; if it fails to do so, if it does not go beyond em- 
powering the court to order enforcement elsewhere *** or designat- 
ing a remedy,*** the problem becomes one of procedure and his 
powers are confined to the forum.*** This is not inconsistent with 
a previous assertion that express authorization should be con- 
strued as a declaration of some right or title in the official.’** 

The discussion must be, in the main, confined to the effect to 
be given to the varying situations arising under the statutes, with- 





be granted) ; Stevens v. Tilden, supra note 72 (same). Of course, a statute de- 
claring the existence of such liability may vest the cause of action in the receiver. 
Cf. Cooney Co. v. Arlington Hotel Co., supra note 98. 

118 The argument is, of course, that once the claim is created, it passes out of 
the ‘control of the state, at least for the purposes of the present discussion. Van 
Tuyl v. Carpenter, supra note 70. 

114 The problem is mainly one of construction. In that aspect, it is analogous 
to questions arising out of statutes of limitations. If the statute creating the right 
limits the time of enforcement, the limitation is construed as relating to the right. 
Atlantic Coast Line R. R. v. Burnette, 239 U. S. 199 (1915); Wingert v. Carpenter, 
tor Mich. 395, 59 N. W. 662 (1894). On the other hand, a limitation contained 
in a general statute is likely to be interpreted as relating only to the remedy. 
O’Shields v. Georgia Pac. Ry., 83 Ga. 621, 10 S. E. 268 (1889) ; Pulsifer v. Greene, 
96 Me. 433, 52 Atl. 921 (1902). The same problem may arise under wrongful 
death statutes. Cf. Goopricn, Conritict or Laws 210. 

115 Hilliker v. Hale, 117 Fed. 220 (C. C. A. 2d, 1902); cf. Hale v. Allinson, 
188 U.S. 56 (1903). 

116 Van Tuyl v. Carpenter, supra note 70; see Shipman v. Treadwell, 200 N. Y. 
472, 477, 93 N. E. 1104, 1105 (1911). The distinction is implicit in almost every 
discussion of the problem. 

117 Cf, Conriict or Laws RestaTEMENT (Am. L. Inst. 1930) § 637 et seq. 

118 The opinion advanced in discussing that aspect of the problem was that 
an express authorization, under a liberal construction, confers a right or power 
in the receiver, which is more than is accomplished by a direction indicating the 
remedy to be pursued in local courts. 
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out a careful analysis of the problems of construction. It is well, 
however, to indicate certain aids to construction not yet con- 
sidered, for some intermingling of the problems is inevitable. It 
is well to observe in advance that the interpretation given by the 
courts of the domicil is controlling.“® If, however, the local courts 
have not delivered any decisive opinion on the subject, the foreign 
court must proceed independently.’ A judicious use of certain 
factual situations has already been discussed and recommended. 
To this we may add that the courts have shown a tendency to con- 
strue such statutes favorably to the receiver, because of the in- 
convenience which is otherwise inevitable.’ State courts are as 
a rule more liberal and less afflicted with an instinct for classify- 
ing authorization as a matter of remedy,’ just as they are less 
inclined to emphasize the receiver’s lack of title in the rule of 
convenience situations.’** Finally, it may be observed that where 
the statute ordains alternative remedies, one of which is to be 
exercised by the receiver, there is a natural inclination against 
permitting enforcement as a matter of right,’** similar to the re- 
action of courts to statutes permitting the receivership tribunal 
to order enforcement by its officer at its discretion.’*° 

In conclusion, it is perhaps not unwise to refer, fleetingly, to 
the theories which were outlined before as supplying the possible 
bases for this exception. The jurisdiction of the domicil to affect 
an assignment, by operation of law, of the corporate assets, offers 
a sensible solution, if properly confined in its application. The 
judicial theory, that the statute which creates the liability may 





119 Howarth v. Lombard, supra note 103; Sterrett v. Second Nat. Bank, 246 
Fed. 753 (C. C. A. 6th, 1917). 

120 Bullock v. Oliver, supra note 79. : 

121 Irvine v. Putnam, 190 Fed. 321 (S. D. N. Y. 1911); Childs v. Cleaves, 
supra note 101; Shipman v. Treadwell, supra note 116. The arguments favoring 
such an interpretation are borrowed from discussions advocating the rule of con- 
venience. Cf. p. 435 et seq., supra. See Burr v. Smith, 113 Fed. 858, 862 (D. Ind. 
1902). Most of the cases stress the added factor that where the liability of share- 
holders is concerned, a unified procedure is for the best interests of all. 

122 See Cushing v. Perot, supra note 36; and see cases cited notes 32, 33, supra; 
cf. Bolles, supra note 19, at 491. 

123 Cf. p. 433, supra. 

124 Such an attitude is not unnatural in the decisions; the statute has appar- 
ently selected the receivership as an alternative device for the creditors, who have 
the real right to pursue, thereby making it a mere procedural convenience. 
Murtey v. Allen, supra note 105. 125 See cases cited note 40, supra. 
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bestow it where it pleases, presents an explanation of the cases 
involving creditors’ assets and is usually extended to cover the 
other problem. If so extended, the results will not greatly differ 
from those which may be achieved under the first approach; in 
either case, the receiver must be invested with some right or title, 
by the statute, although, if the first is employed, there need be no 
question of the simultaneous operation of creating and vesting 
processes. 

The problem can not be abandoned without some reference to 
the situation which comes to the fore when the decision falls 
against the right of the receiver. On analysis, the problem re- 
verts to an earlier category. We have the case of a chose in ac- 
tion, no longer within the control of the state, and a receiver, or- 
dered by the court to press its enforcement elsewhere. It is to 
be supposed that the federal courts, following the rule of Booth v. 
Clark, will dismiss the demand without further ado.*** In the 
state courts, however, one string remains to the foreign receiver’s 
bow; he may yet resort to the rule of convenience, subject, how- 
ever, to all of its restrictions, though aided somewhat by the 
special desirability of having such an asset collected and dis- 
tributed in a unified proceeding.**’ 


MISCELLANEOUS EXCEPTIONS 


We have thus far considered two broad classes of cases, the 
important characteristics of which may be summarily stated as 
follows: (1) Where the receiver has no title and the state of ap- 
pointment had no jurisdiction over the asset, so that any privilege 
of suit must be solely a matter of discretion. (2) Where the re- 
ceiver has title and his court or state had jurisdiction to confer 
it on him, so that judicial assistance in another state is commonly 
conceived of as a matter of right. The situation which now calls 
for attention may perhaps be said to share certain elements of 
each of the above. The receiver has some right, title or power, 





126 Hilliker v. Hale, 117 Fed. 220 (C. C. A. 2d, 1902) ; Sterrett v. Second Nat. 
Bank, 246 Fed. 753 (C. C. A. 6th, 1917). But see Kirtley v. Holmes, 107 Fed. 1 
(C. C. A. 6th, rg0r). 

127 Castleman v. Templeman, supra note 112; Stevens v. Tilden, supra note 72. 
But see Wyman v. Eaton, 107 Iowa 214, 77 N. W. 865 (1899). 
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but the asset involved was not within the grasp of the appoint- 
ing court or state, so that the conveyance to the official requires 
Some examination. The validity of this transfer, we may con- 
clude, is thus dependent on the law of the state of situs, in accord- 
ance with the usual rule of the conflict of laws,’** though con- 
summated by some act or order of the state of receivership.’ 
It is not, however, a matter within the discretion of the court 
sitting at the situs, as was the case in the first group; on the other 
hand, the problem comes before this court as a question of the 
validity of the transaction or assignment through which the re- 
ceiver claims a right or title; hence, the property law of the 
situs, that is, the rules pertaining to the validity of conveyances 
and assignment, must be considered.**° The distinction between 
rule and discretion, which is implicit in the above description, must 
be thoroughly appreciated before the new problem can be ade- 
quately discussed. The reasons which countenance it, apart from 
the inert pressure of traditional approach, must be patiently laid 
away to await an understanding of the actual state of the law. 

A. The characteristic transaction of this group is one which 
is familiar even outside the domain of receivership problems. The 
receiver obtains title to assets not within the jurisdiction of the 
appointing state by a conveyance from the corporation or indi- 
vidual whose destiny he is about to control; the assignment may 
be voluntary or under the order of the court. 

We have already discovered that if the appointing state had 
jurisdiction over the property involved, whether land, chattels, or 
tangible choses, we can assert without much hesitation that the 
validity of the transfer must depend on the laws of that state, 
and the receiver’s title, accordingly, should be entitled to recog- 
nition elsewhere.*** This simple and satisfactory solution is ren- 
dered impossible here by the interference of state lines; the asset 
is not within the grasp of the receivership court. 





128 Cf, Schmidt v. Perkins, 74 N. J. L. 785, 67 Atl. 77 (1907) ; see Beale, supra 
note g1, at 528. 

129 Cf, Shloss v. Surety Co., 149 Iowa 382, 128 N. W. 384 (1910). 

1380 See Schindelholz v. Cullum, 55 Fed. 885, 890 (C. C. A. 8th, 1893). 

131 Lewis v. Clark, 129 Fed. 570 (C. C. A. oth, 1904); Hale v. Harris, 112 
Iowa 372, 83 N. W. 1046 (1900); Weller v. Pace Tobacco Co., 2 N. Y. Supp. 292 
(1888) ; cf. Boulware v. Davis, 90 Ala. 207 (1889) (where the conveyance was 
apparently involuntary). 
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Where the assignment or conveyance is voluntary, the solu- 
tion lies near at hand. If the conveyance is valid by the law of 
the situs, regardless of the interests of various creditors or sub- 
sequent lien claimants,'** the receiver’s rights should secure recog- 
nition there and elsewhere.*** 

Where the assignment is involuntary or under the order of the 
court, the problem has been complicated by a welter of incon- 
sistent and ambiguous decisions. In one situation, however, the 
results of the cases indicate one line of authority, with some 
clarity; where intangible claims or debts are involved, the prob- 
lem is simplified by the rule, expressed on several occasions, 
referring the validity of the assignment to the domicil of the as- 
signor,** which is usually the place of primary appointment. 
Where, however, tangible things are before the court, the problem 
is prey to confusing and confused doctrines and conceptions.** 

Two propositions of some significance can be borrowed from 
other departments of the law. However impossible it may be for 
the court or state of appointment to effectuate a transfer of prop- 
erty beyond its reach by sheer force of the law, there is little 
doubt of the ability of the tribunal to decree an assignment by 
an order in personam against the defendant.***® For our second 
postulate, we may refer once again to the rule that the validity of 
the resulting conveyance must be determined by the law of the 
state of situs. 

It would follow that the involuntary conveyance should be 
subject to the same method of treatment as a willing assignment, 





1382 Of course, the assignment would be subject to prior liens or charges. 

183 Roberts v. Norcross, 69 N. H. 533, 45 Atl. 560 (1898); cf. CoNFLICT OF 
Laws RESTATEMENT (Am. L. Inst. 1931) §§ 233, 627. 

134 Gilbert v. Hewetson, 79 Minn. 326, 82 N. W. 655 (1900) ; Parker v. Stough- 
ton Mill Co., 91 Wis. 174, 64 N. W. 751 (1895); cf. Stewart v. Laberee, 185 Fed. 
471 (C. C. A. oth, 1911). Contra: Dillingham v. Traders’ Ins. Co., 120 Tenn. 302, 
108 S. W. 1148 (1907) (but where it may have been subject to an attachment 
lien). We may assume that the same rule will follow where the state or court 
seeks an assignment by operation of law, by an act or decree, though in the above 
cases, the defendant in fact executed a conveyance. In this aspect, the problem is 
similar to that raised by an assignment, by operation of law, of shareholders’ lia- 
bility as a corporate asset. Cf. p. 455, supra. 

135 Compare note 97, supra. 

136 Cf. Kerr Co. v. Nygren, 114 Minn. 268, 130 N. W. 1112 (1911); Union 
Trust Co. v. Olmsted, 1oz N. Y. 729, 7 N. E. 822 (1886). The analogy is not 
exact, because in the above cases there was an existing obligation to convey. 
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so that the court before which the receiver has pressed his de- 
mands must allow the recovery as a matter of right, if it finds 
that an indefeasible title has been suffered to pass by the state of 
situs.**" The decisions, however, have seized upon the compulsory 
nature of the assignment, arguing therefrom that it is ineffectual 
beyond the state of appointment.*** Early cases under state in- 
solvency laws, condemning this device as a measure to avoid the 
gaps resulting from the inability of a state to effect a conveyance 
by operation of law, supply a ready-made premise for this con- 
clusion.*® If it is true that the state which has jurisdiction over 
the asset has declared, in its property law, that such a conveyance 
is void against creditors of the insolvent corporation or individual, 
because of its compulsory nature, the conclusion is unimpeachable. 
If, however, as we may strongly suspect, the decisions are pro- 
ceeding on the hypothesis that this is a matter for judicial dis- 
cretion, as in the first group of cases, we may object to their 
premises and results. 

This objection may seem to be based on a technical distinction, 
made necessary by a still more technical canon of jurisdiction. 
Such is not the case. We have on one hand the desire to permit 
a certain and speedy collection of assets by the receiver, and on 
the other hand, the inevitable and righteous jealousy of the state 
of situs. The assignment, though only an added gesture, may 
prevent it from falling into the field of convenience; it gives 
publicity and an air of definiteness to the transaction. There 
is something tangible for the receiver to rely on, while, on the 
third side, the interests of domestic creditors and other claimants, 
adverse to the receiver, may be trusted to the protection of the 
property laws of the state.**° In all, the situation is difficult to 
distinguish from the situation to be discussed next, of succession 
by operation of law.*** 





137 See Schindelhoiz v. Cullum, 55 Fed. 885, 890 (C. C. A. 8th, 1893); cf. 
GoopricH, ConFLIcT OF LAWS 152. 

188 Catlin v. Wilcox Silver-Plate Co., supra note 54; Zacher v. Fidelity Trust 
Co., 106 Fed. 593 (C. C. A. 6th, 1901) ; see Bolles, supra note 19, at 494. 

139 See Catlin v. Wilcox Silver-Plate Co., supra note 54, at 482, 24 N. E. at 
252; Conriict or Laws RestaTteMENT (Am. L. Inst. 1931) $§ 237, 285. 

140 Cf, Shloss v. Surety Co., supra note 129. 

141 Cf, Gilman v. Ketcham, 84 Wis. 60, 54 N. W. 395 (1893). But cf. Zacher 
v. Fidelity Trust Co., 106 Fed. 593 (C. C. A. 6th, 1gor). 
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B. The difficulty of obtaining an effective transfer to the 
domiciliary receiver of assets beyond the jurisdiction of the ap- 
pointing court, combined with the practice of designating special 
receivers for certain types of corporations, such as banks and in- 
surance companies, has led to the creation of the unusual device 
of statutory succession. The nature of the process limits its ap- 
plication to corporations and its use to the state of charter. By 
virtue of its control over the corporation, to which it gave life, 
the state of incorporation dissolves the corporate existence and 
substitutes a receiver or some state official as a successor to its 
property, in the state and elsewhere.** 

Where choses in action are concerned, the resulting transfer 
should prove unimpeachable, because of the control of the domicil 
over the debt or claim assigned.*** Where tangible property is 
concerned, it is not unlike an involuntary assignment; an a fortiori 
case for its validity might be drawn from the argument that 
creditors of the corporation have dealt with it on this basis.’* 
Consequently, while the state of situs, by its control over the res, 
might well place certain limitations or safeguards on the change 
in ownership, by its property rules, it seems that it usually re- 
gards the transfer as absolute, so that the receiver or official has 
title and may demand the surrender of the asset as a matter of 
right.**° The problem of protecting creditors is not as serious 
here, as in the usual involuntary transfer, where the succession 





142 See, e.g., Det. Rev. Cope (1915) c. 117, §41; N. Y. Gen. Corp. Law 
(1909) § 168. The same method is used in other countries to achieve a reorganiza- 
tion of a corporation without the device of a foreclosure sale. Cf. Canada So. Ry. 
v. Gebhard, 109 U. S. 527 (1883). 

148 See note 59, supra. 

144 See Relfe v. Rundle, 103 U. S. 222, 226 (1880); Bockover v. Life Ass’n of 
America, 77 Va. 85, 89 (1883). 

145 Relfe v. Rundle, 103 U. S. 222 (1880) ; Hopkins v. Lancaster, 254 Fed. 190 
(N. D. Ala. 1918) ; Phillips v. Nolan Construction Co., 266 Fed. 605 (D. C. App. 
1920). The usual explanation is concisely stated in Avery v. Boston Safe-Deposit 
& Trust Co., 72 Fed. 700, 701 (D. Mass. 1896): “ He is styled a receiver; but he 
is in substance a trustee, appointed by the statutes and the courts to collect and 
distribute the assets of the corporation, and vested with the title to them. He is 
the successor of the corporation, so far as the statutes and the courts can make him 
such.” The recognition of the share of the situs is implicit in the closing clause. 
Cf. Kruger v. Bank, 123 N. C. 16, 31 S. E. 270 (1898). It would seem to follow 
that a third state, being neither the state of charter nor the situs at that time, 
would recognize the transfer if the situs at the time did so. See Kelly v. Dolan, 
218 Fed. 966, 970 (E. D. Pa. 1914). 
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statute has existed from the beginning, because the contract 
creditors of the corporation may be deemed to have made their 
agreement on that basis.*** Where such is not the case, the 
situs will usually give protection by permitting execution until 
the receiver has actually obtained possession.'** 

There are intimations that succession will not be recognized 
where land in another state is involved.*** If the only reason for 
this reluctance must be found in our traditionally jealous attitude 
where immovables are concerned,**® demanding that the situs 
brook no interference with its exclusive control, it would be in- 
deed difficult to justify it. The recent tendency to lump all 
tangible property together in the conflict of laws **° has made our 
imaginative explanations of the historical approach more fantastic 
than ever, while on the other side, the decreasing importance of 
land in our economic system has diminished the emphasis on the 
notion of exclusive and jealous control. There is, however, the 
danger that the succession may play havoc with the recording sys- 
tem at the situs. Perhaps one solution would simply postpone the 
succession until the proper registration is made by the receiver. 


John E. Laughlin, Jr. 


New York Ciry. 





146 See cases cited note 29, supra. 

147 Shloss v. Surety Co., supra note 129; Kruger v. Bank, 123 N. C. 16, 31 S. E. 
270 (1898); Gilman v. Ketcham, 84 Wis. 60, 54 N. W. 395 (1893). The transfer 
by succession has been held to prevail over a subsequent attachment. Phillips v. 
Nolan Construction Co., supra note 145; Bockover v. Life Ass’n of America, 
supra note 144. 

148 See Goopricu, ConFLict oF Laws 442. 

149 Thus the doctrines of domiciliary succession and determination of marital 
rights in movables could not be tolerated in the case of land. Cf. Note (1930) 
43 Harv. L. Rev. 1286. 

150 There is the obvious trend to a geographical congeption of jurisdiction, at- 
tributing exclusive control, as a rule, to the state which has physical power over 
the property in question, whether it be land or chattel or a tangible chose. 
Schmidt v. Perkins, 74 N. J. L. 785, 67 Atl. 77 (1907); cf. Note (1928) 37 YALE 
L. J. 803; Note (1930) 43 Harv. L. Rev. 1293. 
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THE OLD ACTION OF ACCOUNT * 


ROFESSOR AMES has written: “The equitable principle 
which lies at the foundation of the great bulk of quasi- 
contracts, namely, that one person shall not unjustly enrich him- 
self at the expense of another, has established itself very gradually 
in the Common Law. ... The most fruitful manifestations of 
this doctrine in the early law are to be found in the action of 
Account.” * Litigation of the present day refiects the importance 
of the principle designated, which, indeed, covers a fertile field, 
exemplifying the development of moral obligations into those which 
are legal.? Hence, an inquiry into the history of the action which 
first gave root and foliage to this doctrine should be profitable, 
not to the antiquarian alone, but as well to litigants and their 
counsel. 
Account is at the present time unquestionably available in the 
common-law states of the Union which have not as yet buried 
the forms of action.* With respect to the code states and Eng- 


land, where officially the forms of action are dead, we are to be 
reminded that “ their ghosts still haunt the precincts of the law.” ‘ 
But the bare fact of the availability of this old action must not 
be overemphasized; the rarity of its use since the Middle Ages 
would indicate that from that time it has not enjoyed any high 
degree of popularity. Thus, though account is a live reality in 
modern law,’ its appraisal requires recourse to the yesterdays of 





* TI wish to thank Sir William Holdsworth, Vinerian Professor of English Law, 
Oxford University, England, for helpful criticism. 

1 Ames, History of Assumpsit (1889) 2 Harv. L. Rev. 53, 66; cf. 3 Hotps- 
worTtH, History or EnciisH Law (1922) 427-28; see Hewer v. Bartholomew, 
Cro. Eliz. 614 (1597); Lady Cavendish v. Middleton, Cro. Car. 141 (1629); 
Moses v. Macferlan, 2 Burr. 1004 (1760). . 

2 Anson, Contracts (Corbin’s 5th Am. ed. 1930) 596, n.1. 

8 “ At the time of the beginning of this suit, this form of remedy was open to 
the plaintiff, and as he has seen fit to adopt it, we are bound to sustain him.” 
Scott, J., in Hughes v. Woosley, 15 Mo. 492, 493 (1852), before the reception of 
the code. See also Pardridge v. Ryan, 134 Ill. 247, 25 N. E. 627 (1890). 

# Salmond, Observations on Trover and Conversion (1905) 21 L. Q. REv. 43; 
cf. MartLanp, Equity AND THE Forms oF ACTION (1910) 296. “ The forms of 
action we have buried, but they still rule us from their graves.” 

5 For a consideration of this question, see Note (1928) 22 Inu. L. REv. 660-65. 
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the common law, a venture which is the more interesting because 
of the insight afforded into the social and economic, as well as the 
legal, conditions of particularly the fourteenth and fifteenth 
centuries.° 


ORIGIN AND NATURE OF THE ACTION 


Ancientry of origin is conceded to the action of account. Al- 
though lack of adequate data prevents a specific statement of the 
year of its introduction, one is reasonably safe in the conjecture 
that the writ had been invented and was in use at the opening 
of the thirteenth century.” In support of this statement there are 
two bases: first, the character of the data possessed, and, secondly, 
the nature of the relief afforded. The large number of suits that 
involved the action, exceeding that of debt and of detinue, as 
listed in the Index of the Placita de Banco,’ and the stringency of 
the remedies provided by the Statutes of Westminster II and of 
Marlborough (re-enacting the Provisions of Westminster 1259),° 
are both indicative of a definite amount of development. Indeed, 
there is an instance of its use as early as 1232; *° and if we are to 





6“ |. information touching social life in English Mercantile transactions 
are at this period best shown in actions of Account.” Y.B. 15 Edw. III, Introd. 
at xi-xii. As examples, see Selby v. Palfrayman, Y. B. 13 Rich. II, 79 (1389). 
Executors of William de Melton, Archbishop of York v. Giovanni Baroncelli, mer- 
chant, of the company of Peruzzi of Florence, Placita de Banco, Trin., 16 
Edw. III, R’99 (1341). See also Placita de Banco, Trin., 16 Edw. III, R’415d; 
id. Mich., 16 Edw. III, R’64, R’122; id. Mich., 16 Edw. III, R’168; id. Mich., 16 
Edw. III, R’212d, R’490; id. Hil., 17 Edw. III, R’3. For examples not confined 
to the clergy, see Y. B. 20 Edw. III, pt. ii, Introd. at xxix. 

7 But see MAITLAND, op. cit. supra note 4, at 342; 1 Portock AND MAITLAND, 
History oF EnciisH Law (2d ed. 1898) 323, n.1. The view there expressed is 
that the action of account is thirteenth century, which is in keeping with the tend- 
ency of Maitland to underestimate the use and importance of this action but is 
too conservative. Y. B. 20 Edw. III, pt. ii, Introd. at xxviii (1346). 

8 E.g., the Index for the first two years of the reign of Edward III (1326~ 
1328). The volume is compiled from the Rolls of the Court of Common Pleas, 
the suits being arranged by counties, in conformity with the entries in the margin 
of the Rolls. 

® Statute of Westminster II, 13 Epw. I, c. 11 (1285) and the Statute of 
Marlborough, 52 Hen. III, c. 23 (1267). In regard to the Provisions of West- 
minster, see 1 PoLtock AND MAITLAND, op. cit. supra note 7, at 322. 

10 2 PoLLocK AND MAITLAND, op. cit. supra note 7, at 221, citing Note Book, 
pl. 859. 
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rely upon the dictum of Serjeant Fenner in Robsert v. Andrews," 
claim may be made to having data which takes us back actually to 
the year 1215. The effect of this information is to suggest a still 
earlier date, as it tends to prove, not that the action then origi- 
nated, but that it was already in existence. 

The second basis for the conjecture, the nature of the relief af- 
forded, must be understood as supplementing the above argument. 
The point is this: in England the feudal system was reaching a 
highly developed state as the result of the attitude and policy of 
William the Conqueror; ** this system gave rise to a method of 
land ownership under which it was common for the lords to grant 
out manors to bailiffs, who were to account for the rents and 
profits thereof, deduction being made for expenses incurred. It 
would have been strange if, in the ordered constitutional arrange- 
ments of the twelfth century,’* the law had provided no normal 
means for redress in case such a bailiff refused to account. On 
the other hand, there would seem to be sound sense in the suppo- 
sition that the invention of account followed upon the heels of 
debt-detinue, a concomitant of the rapid growth of the model 
writs in the latter half of the twelfth century; ** and that its place 
was taken in the store of original writs existent in the closing years 
of the reign of Henry II (1154-1189).*° 

The old action of account may, then, be taken to be a creature 
of the law behind law; but its development as to both scope and 
procedure was in great measure the result of legislative interfer- 
ence resting upon demands of expediency. Hence the obligation 
to render an account can not be characterized by a single chord 
echoing harmonious principles; one can merely point out various 
elements which this obligation may be said to hold arbitrarily.’*® 





11 “ And in the old Macna Cuarta it is shewn in what writs damages shall 
be adjudged, and a writ of account is one of them.” Cro. Eliz. 82, 84 (1588). 

12 STENTON, WILLIAM THE CONQUEROR (1908) 494-95. 

18 y SrusBs, CONSTITUTIONAL History oF ENGLAND (1903) Cc. 12. 

14 For the origin of debt, see 2 Pottock AND MAITLAND, Op. cit. supra note 7, 
at 203 et seq.; MAITLAND, op. cit. supra note 4, at 335. 

15 But see the remarks of Bereford, C. J., in Box v. Palmer, Y. B. 3 Edw. 
III, 91-92 (1328). 

16 Cf, Wilmot, L. C. J., referring to account: “It was said by my brother 
Glynn, that there are many cases, notes and hints in the books, which clash with, 
and contradict one another, which is certainly true; and the more we look into the 
books, the more difficult it seems to reconcile them; but out of this chaos some 
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The writ itself was in character proprietary; ** and conso- 
nantly the action was, as Professor Maitland said, “ another prae- 
cipe, originally granted against manorial bailiffs.” ** Accordingly, 
if the manor of Dale were granted by its lord to John Doe as bailiff 
to receive the rents, there would arise on John Doe’s part the duty 
to account. In case of refusal to perform this duty, the proper 
remedy, and for some time after the opening of the thirteenth 
century the only remedy, was the action of account. Debt could 
not be brought; for, apart from the contractual aspect of this 
action,’® it lay only where the amount due was liquidated.”” This 
fundamental rule could never be satisfied in the instance of bailiffs 
for, as they were allowed expenses and fair losses, it was solely 
by an accounting first that the neat sum of money could be ascer- 
tained." Likewise, detinue, sister to debt, was unavailable be- 
cause it was confined to the recovery of specific chattels.” The 
bailiff’s obligation to account for the rents did not entitle the lord 
of the manor to seek and recover in specie the vegetables, for 
example, as the specific content of those rents. Covenant, of 
course, was limited to actions upon agreements evidenced by sealed 
writings; ** and unless this requirement was met, no relief could 
be forthcoming.** Equally out of the question were the actions of 
trespass de bonis asportatis and replevin: the former only lay 





material lights may be struck out, to guide us in this case; and although we can- 
not reconcile them all, yet we will draw some rules out of the whole, which I 
will mention.” Godfrey v. Saunders, 3 Wils. 94, 113 (1770). But for a discussion 
of the obligation to account on the basis of principles, see Langdell, A Brief 
Survey of Equity Jurisdiction (1889) 2 Harv. L. Rev. 241, 243 et seq. 

17 Langdell, supra note 16, at 243. For an early form, see Maitland, The His- 
tory of the Register of Original Writs (1890) 3 Harv. L. Rev. 167, 173, “ ‘ justi- 
fices talem quod ... reddat tali racionbilem compotum suum de tempore quo 
fuit ballivus suus,’ etc.” 

18 MAITLAND, op. cit. supra note 4, at 357-58. “ Praecipe quod reddat com- 
potum ”; see also id. at 357. 

19 The contractual aspect is apart, the better opinion being that it was not 
essential in the early law for bringing debt. Of course, the obligation to render 
an account was not based on contract. Langdell, supra note 16, at 243. 

20 “One limitation, however, remained —the untranscendible limit — the claim 
must be for a fixed sum.” Marr ann, op. cit. supra note 4, at 357; cf. 3 Hoxps- 
WORTH, Op. cit. supra note 1, at 420-21. 

*1 See pp. 497-99, infra. 

22 3 HoLpswortH, Op. cit. supra note 1, at 348-49, 420. 23 Id. at 417-20. 

24 “There are certain cases which the actions of debt and covenant did not 
cover. One of the most typical was that of a lord of a manor against his bailiff 
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where the taking was from the possession of the plaintiff,”* while 
the latter was originally and essentially confined to cases of taking 
by wrongful distress.** Thus, the bailiff who was commissioned 
to receive the rents was left subject merely to the obligation to 
account. 

The precise feature of this obligation which now merits notice 
is the uncertainty of the character of the accounts between the 
plaintiff and defendant. Indeed, it was this particular which gave 
to the action its eminent differentiating quality, for it conditioned 
not only the origin of the action but its availability as well. This 
is indirectly expressed in Speake v. Richards: ** “ But then the 
action of account is necessary, when the first receipt ab initio was 
directed to a merchandizing, which makes uncertainty of the neat 
remain till account finished; or where a man is charged as bailiff 
of a manor, or the like, whereupon the certainty of his receipt 
appears not till account.” ** The converse to this is given in 
Hamond v. Ward.” Roll, C. J., having cited 20 Henry VI, de- 
clares: “that rent alone lyes not in accompt, because rent is a 
certain thing, and it is also in the realty; but if rent be mixed 
with other things an accompt will lye.” *° 

But what of debits and credits which are uncertain at the outset 
and are later reduced to a liquidated sum? A reply to this query 
must take into consideration that an accounting might be either 
voluntary or involuntary, and that it was for an involuntary ac- 





who received the rents. There were all kinds of items both ways. Another in- 
stance was where a principal employed a factor to buy and sell goods for him. 
To meet these cases an action of account was invented.” Ames, LECTURES ON 
Lecat History (1913) 116. 

“25 See id. at 60. 

26 3 HoLtpsworTH, op. cit. supra note 1, at 283-87. 

27 Hobart 206a (1617). 

28 Jd. at 206b. That unliquidated amounts were peculiarly the field of account 
was affirmed in Scott v. M’Intosh, 2 Camp. 238 (1808) ; but this was overruled by 
Tomkins v. Willshear, 5 Taunt. 431 (1814), declaring that assumpsit will lie for the 
balance of an account notwithstanding the items on each side may be numerous. 
Indeed, Lord Mansfield, in Dale v. Sollet, 4 Burr. 2133 (1767), held a bailiff liable 
in debt, but as AMEs, op. cit. supra note 24, at 117, said, “ this was clearly without 
principle, since the claim was for an unliquidated amount.” 

29 Style 287 (1651). 

30 However this may be, the mere fact that the claim was liquidated did not 
bar the action of account; accordingly, account might be brought against a bare 
receiver. But in these cases, debt and hence indebitatus assumpsit were quick to 
enter: the former in 1509, see Y. B. 19 Hen. VIII, 3, 15 (1528); the latter when it 
became concurrent with debt, see Key v. Gordon, 12 Mod. 521 (1701). 
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counting alone that the writ of account was issued. Thus, where 
A gives money to B ad merchandizandum, and the date has arrived 
on which B, the factor, had agreed to render an account, generally, 
even in the litigious days of the fourteenth century, the two parties, 
principal and factor, would get together voluntarily, agree upon the 
difference due, and make settlement; ** and even though they 
could not agree upon a neat sum, they might decide voluntarily to 
submit the matter to arbitrators.*® In case they agreed upon the 
difference due, either mutually or before a competent court, the 
result was to reduce the whole thing to a debt, or, as it is commonly 
called, an account stated. For failure to pay this, the writ of debt 
was available to the aggrieved party, since the claim was con- 
sidered to have been liquidated.** The account stated had a 
further effect: it was regarded as consuming the obligation to 
render an account, and hence as giving to the receiver the plea of 
plene computavit, which was a complete defense to the action of 
account. It was questioned, however, whether the outcome would 
be the same where the finding was not by the parties themselves 
but by the arbitrators or auditors whom they had accepted of 
their own accord. A negative answer seems to be the import of 
Shymplyng v. Parfey,** as reported in the Plea Roll; the defendant 
was apparently entitled to argue that the finding was not a debt of 
record, since the auditors were accepted by him voluntarily *° and 
as such were not judges of record.*° 





31 E.g., Y.B. 17 & 18 Edw. III. 544, 552 (1343), when a deferdant pleads that 
the plaintiff has assigned auditors to him in respect of a particular receipt, before 
whom he has accounted and passed quit, and prays judgment whether an action 
of account lies against him in respect of the same matter, it is a good answer. See 
also Y. B. 20 Edw. III, pt. ii, 498 (1346); Y. B. 13 Rich. II, 20-22 (1389-1390). 
In an action of debt to recover the balance due after the defendant had accounted 
to the plaintiff, it was objected that the plaintiff can not sue on an account ren- 
dered to himself, for in such a proceeding he would be his own judge. This point 
was abandoned, and issue taken on the fact of an alleged arbitration. 

32 Note that under the Statute of Westminster II, 13 Epw. I, c. 11 (1285), 
the appointment of auditors might be made by one party alone, i.e., the lord. Its 
application appears to have been limited to manorial bailiffs; see p. 482, infra 
et seq. See also Y. B. 13 Rich. II, 95-97 (1389-1390). 

33 § HotpswortH, History or ENcGLisH Law (1926) 88. 

34 De Banco Roll (Mich.) 13 Rich. II, rot. cccclxxxxiij. For a translation, see 
Y. B. 13 Rich. II, 96-97 (1389-90) ; cf. Y. B. 14 Edw. III, 38 (1340). 

85 Contrast where the relationship between the plaintiff and defendant was that 
of lord and bailiff, and the assignment of the auditors made under authority 
granted by statute; see note 150, infra. 

8€ See Y. B. 13 Rich. II, Introd. at xlviii-xlix (1389-1390). 
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The writ of account was reserved, accordingly, for cases where 
the receiver had refused to account, making it necessary for the 
law to intervene and compel him to do so.** This introduced an 
element of compulsion which is of the same nature as that under- 
lying specific performance. In truth, it would seem that the 
whole matter was more properly a subject of equity; but at this 
early time equity did not exist distinct from the common law; the 
entire system of administering justice was characterized by a 
unity and uniformity that was later lost and never regained.** 
Afterward, when the gulf between law and equity had been made 
and widened, it was not surprising that the equity side, by virtue 
of its superior powers of compelling that to be done which it 
ordered done, should be given preference by suitors who came 
with claims for an account. As it was, the common law did the 
best it could; and through the strong arm of the sheriff it evidenced 
a severity of brute force that served to balance the rudimentary 
character of the machinery employed. ‘ 

The sphere within which the action of account operated was 
further limited to include only movable property. At first glance 
it might seem that, in the instances of the manorial bailiff and 
the guardian in socage, land too would be appropriate subject 
matter; but such an impression is misleading. These two classes 
of receivers did not account for the land itself but only for the 
rents and profits which issued therefrom.*® Such income flowed 
to the person entitled as if through a conduit and the property 
vested in him as soon as it had reached the hands of his receiver. 
Similarly, where a receiver had disposed of the goods or money 
with which he was to traffic, it was for the proceeds thereof that 
he was held accountable. The rule is otherwise, however, in the 
event that no disposition had been made, as under these circum- 





87 E.g., Y. B. 18 & 19 Edw. III. 412 (1344), where a defendant refused to ac- 
count before auditors unless they would allow an acquittance in the common 
bench, “ Willoughby said that he refused to abide by the common law, and there- 
fore should be put in irons.” 

88 “ There is thus one clear and uniform system pervading the whole adminis- 
tration of justice, that of procedure by established forms so long as they suffice, 
and of assistance from the authority to which they originally owed their existence 
where they suffice no longer.” Y. B. 13 & 14 Edw. III, Introd. at xliv (1339). 
See also WiLKInson, THE CHANCERY UNDER Epwarp III (1929) 9-10. 

389 See Langdell, supra note 16, at 248. 

% 
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stances the receiver accounted for the goods or money as a corpus, 
although there was included in addition the increase or profits 
which might have been made.*° 

There remain for consideration questions of ownership and 
possession. It is clear that in the case of the bare receiver title 
to the money or other thing remained always with the plaintiff. 
The situation is one closely analogous to simple bailment; in fact, 
would be simple bailment but for the non-specific character of the 
goods and money constituting the subject matter, goods being non- 
specific in particular instances whereas money is always so.** In 
support of this conclusion two decisions are offered. The first one 
appears in a Yearbook case of 1368, an action of account in which 
Cavendish, then Sergeant, argued: “‘ If I bail certain moneys to you 
to bail to John, he shall have the writ of Account because the prop- 
erty is in him immediately when you receive them by my hand; and 
he cannot have account by writ of debt.” *? A very strong case is 
the later one, Harrington v. Deane.* Here the plaintiff brought 
an action of account against Deane, to render him an account of 
two hundred pounds sterling received, in answer to which the 
defendant pleaded that he was never his receiver to render an 
account. The jury found by special verdict that he was, that 
Harrington willed Deane to require and receive the money of Sir 
John Rotheram for him; whereupon Sir John prayed Deane to 
borrow two hundred pounds for him of anybody and to pay it over 
from him unto Harrington, and he accordingly borrowed it. From 
here the report in Hobart reads: “So as in the same instant it 
became first Rotheram’s money, and by him, as it was delivered 
over unto Deane, to be paid unto Harrington for his debt, (though 
it never came to Rotheram’s own hand actually.) And so it be- 
came Harrington’s money, received by the hands of Rotheram, 
according to the declaration.” ** These two cases refer solely to 
money; but if the subject matter had been not so many pounds 
sterling but so many measures of corn, it is the more obvious that 
the title should remain with the plaintiff and possession alone 
pass to the defendant. 





40 Core’s Case, Dyer 20a (1537), and cases cited therein. 

41 This statement does not overlook the fact that a “ bag of money ” is specific. 
42 Y. B. 41 Edw. ill, 10. 

48 Hobart 36 (1613). 44 Id. at 36a. 





474 HARVARD LAW REVIEW 


When, however, the defendant has authority to dispose of the 
goods, for instance, if he is a receiver ad merchandizandum, the 
residence of title is not so free from difficulty. The general rule 
has been stated convincingly by Professor Langdell as follows: 


“ Secondly, the person seeking to impose the obligation (and whom we 
will call the plaintiff) must be the owner of the property in respect to 
which the obligation is sought to be imposed. In other words, owner- 
ship by the plaintiff must concur with possession by the defendant. 
Until these two things co-exist, the obligation to account cannot exist; 
and when they cease to co-exist, the obligation to account will cease to 
exist.*° ... Thus, if the defendant sell property as the plaintiff’s 
factor, receive the proceeds of the sale and appropriate them to his own 
use, debiting himself with their amount, his accountability will there- 
upon cease, provided he had a right to do what he has done; and he 
will thenceforth be a debtor only.” *° 


The factor then has vested in him nothing more than temporary 
possession, coupled with a power enabling him to pass title by 
virtue of his being a kind of agent.** 

The single exception to the above general rule had its origin in 


the earmark theory, applied to money not in a bag as distinct from 
other movable property.** One coin, it was said, can not be told 
from another; and hence the possibility of tracing it even through 
a single merchandising transaction must be disclaimed.*® Conse- 





45 Such a dogmatic statement of the general rule may prompt the reader to 
inquire whether proof by the defendant that the plaintiff was not owner would be 
a good plea. Possibly not, as the defendant has received the property for which 
he was to account from the hands of the plaintiff. Cf. the situation in detinue sur 
bailment. At all events, it raises an interesting problem of ius tertii, for a discus- 
sion of which, see 7 HotpswortH, History or ENcLisH Law (1926) 425-29. 

46 Langdell, supra note 16, at 245. That the modern rule is the same, see 
Godfrey v. Furzo, 3 P. Wms. 185 (1733); Mace v. Cadell, 1 Cowp. 232 (1774). 

47 To answer the question by saying that the factor has the legal title and the 
principal has the equitable title is illustrative of the common habit of explaining 
early common-law conditions in the light of a comparatively modern conception, 
which leads to error. But see AMES, op. cit. supra note 24, at 117. 

48 But see Langdell, supra note 16, at 245-46. Langdell probably did not in- 
tend any such exception; in regard to money he says: “‘ Thus, when the defendant 
receives money belonging to the plaintiff, but receives it under such circumstances 
that he has a right to appropriate it to his own use, making himself a debtor to the 
plaintiff to the same amount, and the defendant exercises such right, the receipt of 
the money will create a debt, — not an obligation to account.” These are strong 
words; yet on the following page there is something very much like a recognition 
that money is exceptional. 49 See Ex parte Dumas, 2 Ves. Sr. 582, 586 (1754). 
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quently, the courts held that in the case of the receiver ad mer- 
chandizandum, title to the money was in him. For example, 
in Core’s Case," one Woodye received twenty pounds to bear 


the adventure of the exchange to Roan, and there to bestow it 
in French prunes for the behoof and to the use of the plaintiff. 


“And Firzyjames thought in the case here, that the property of the 
twenty pounds was in the bailee, because he had liberty by the bail- 
ment to make an exchange of the twenty pounds; yet he had it not so 
far, but that the property vests back in the bailor, if the trust be not 
observed, as is acknowledged by the defendant, by the trial, and also 
by the demurrer in law. And besides, if I bail twenty pounds to one 
to keep for my use, if the twenty pounds were not contained in a bag, 
coffer, or box, an action of detinue doth not lie, because the twenty 
pounds could not be discovered or known to be mine, but debt and 
account lie at my pleasure.” °? 


The later case of Higgs v. Holiday™ is equally conclusive: 
“ ANDERSON. The property of the money was never in the master, 
but in the servant; for if a man delivers money to another, the 
property thereof is in the bailee, because it cannot be known, and 
he can maintain accompt only: quod omnes ali, preter CLERK et 
WALMSLEY, concesserunt. ... And hereto ALL THE JUSTICES 
AND Barons agreed.” ™ 


RELATIONSHIPS INVOLVING AN OBLIGATION TO ACCOUNT 


The growth of the old action of account was conservative in 
nature. From a modest beginning, it is true, important extensions 





50 Cf. the law as to finders; see PoLLock AND WRIGHT, POSSESSION IN THE 
Common Law (1888) 171-87. See also Queen v. Ashwell, 16 Q. B. D. 190 (1885) ; 
Queen v. Hehir, Ir. L. R. 2 Q. B. 709 (1895). 

51 Dyer 20a (1537). 

52 Id. at 22a-22b. In this same connection, Anon., 3 Leon. 38 (1573), goes too 
far; the court here held that the property of the money, “although that the 
money be sealed up in a bag,” is in the bailee and the bailor can not have an action 
for it. 

53 Cro. Eliz. 746 (1598). 

54 Ibid. The above two cases have been used by Ames as good reasons for 
the statement, “ Was title in the principal or the factor? I have a very strong 
impression that the title was always in the factor.” The cases, however, are cer- 
tainly confined to money; and so it may well be that there was no intention on 
his part to go any further than that. See AmEs, op. cit. supra note 24, at 116-17. 
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developed; but throughout its history its availability was re- 
stricted to relationships of a particular description. Indeed, the 
ultimate result was that, 


“‘ By the Common Law none could be charged in Account, but as Guar- 
dian in Socage, Bailiff, or Receiver, except in Favour of Merchants, 
and for the Advancement of Trade, where by the Law of Merchants, 
one naming himself Merchant, might have an Account against another, 
naming him Merchant, and charge him as his Receiver.” 


Guardians in Socage. The system of guardianship, although 
defective, was well established in the early common law. It em- 
bodied the elementary rule that the father was the natural guardian 
of his children, and the corollary that where the father was dead 
and there survived a child under the age of majority a guardian 
might be appointed. In the case of the heir who inherited land 
held by socage tenure,” the person appointed was known as a 
guardian in socage. It was to prevent this person’s taking ad- 
vantage of his ward that chapter seventeen of the Statute of Marl- 
borough provided as follows: 


“ That if Land holden in Socage be in the Custody of the Friends of 
the Heir, because the Heir is within Age, the Guardians shall make no 
Waste, nor Sale, nor any destruction of the same Inheritance; but 
safely shall keep it to the Use of the said Heir, so that when he cometh 
to his lawful Age, they shall answer to him for the Issues of the said 
Inheritance by a lawful Accompt, saving to the same Guardians their 
reasonable costs.” °” 


It is of interest that this statutory enlargement of the range of 
Account, bringing for the first time guardians in socage within the 





55 Equity Cases Abridged (1793) 5; cf., “‘ Dyer, there are three Actions of Ac- 
count. One against a Baily, another against a Receiver, the third against a 
Guardian in Socage.” Tottenham v. Bedinfeild, Qwen 35 (1573). 

56 “Tenure in socage is where the tenant holdeth of his lord the tenancy by 
certain service for all manner of services, so that the service be not knight serv- 
ice.” Litt. 117. 

57 52 Hen. III, c. 17 (1267). For an illustration, see Y. B. 2 & 3 Edw. II, 
159 (1310), “ Friskeney. Suppose that a man holds but a half-acre in socage and 
dies leaving an heir within age who is ward to the next friend, then the guardian 
can sell the marriage; and, when the heir attains full age, they shall account to- 
gether, so that if [the guardian] has put the value of the land into a marriage, 
that expenditure will be allowed.” 
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field of action, did not appear from out the blue; the measure was 
a product of “the newer opinion that guardianship involved re- 
sponsibilities to the infant,” °° in contrast with the original notion 
that its existence was for the profit of the guardian himself.” 

The form of the writ which issued as a result of the above 
chapter seventeen, giving a clue to the cause of action upon which 
it was based, appears in Fitzherbert’s Natura Brevium: 


“ The king to the sheriff, &c. If A shall make you secure, &c. then sum- 
mon, &c. B that he be before our justices, &c. to shew wherefore, 
whereas it is provided by the common council of our realm, that guardi- 
ans of lands and tenements which are held in socage, shall give to the 
heirs of those lands and tenements, when they shall come to full age, 
their reasonable account of the issues forth-coming of those lands and 
tenements, for the time in which they had the wardship by reason of 
the minority of the heirs aforesaid, he the said B refuseth to render 
to the aforesaid A his reasonable account of the issues forth-coming of 
his lands and tenements in N which are holden in socage, and whereof 
the same B had the wardship while the aforesaid A was under age, as it 
is said; And therefore, &c.” °° 


It is clear that the Statute of Marlborough refers only to guardi- 
anship in socage,® which is to be kept distinct from guardianship 
in chivalry, a form of tutelage that arose should the land inherited 
by the ward be held by knight service. If, then, the writ were 
brought charging the defendant in socage, it would be a good issue 
that the land was not so held but was held in chivalry.” Although 





58 3 HoLpsworTH, op. cit. supra note 1, at 512. 

59 The same change in conceptions of guardianship took place in the Roman 
Law. BucKLAND, A TEXTBOOK oF RoMAN LAw (1921) 143 et seq. 

60 118A. 

61 “ Pole. The writ is given by Statute for lands holden in socage, and not in 
any other case; and if one occupy lands which are holden in chivalry of another, 
and not of himself, an action of Account does not lie, but an assise of Novel Dis- 
seisin or Mort d’Ancestor; and we pray that you record that he does not deny 
that the lands are not holden in socage.” Y. B. 12 & 13 Edw. III, 320-22 (1339). 
See also Y. B. 20 & 21 Edw. I, 318 (1292); Y. B. 22 & 23 Edw. I, 411 (1294); 
Y. B. 30 & 31 Edw. I, 30-32 (1302). That the action of account brought directly 
against guardians in socage was not uncommon, see Y. B. 20 Edw. III, pt. ii, 
Introd. at xxxvii (1346). 

62 “To a writ of account in socage, where the account was demanded for three 
manors, it was replied by King, As to one manor, we say that he ought not to be 
answered, for it is held by knight-service; judgment, &c.” Y. B. 30 & 31 Edw. I, 
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this distinction as to tenure was never relaxed, it was not neces- 
sary that the defendant be a guardian in droit, provided he had 
the occupation or manurance of the land.** The summary of an 
early case states: 





“ And we pray judgment since you have confessed to us that you had 
our heritage for the whole time mentioned in our count. And since 
this writ is given as well against any stranger who may ‘ hap’ the wardship 
as against a privy, we pray judgment whether we ought not to have an 
account, since he who had the profit of the land ought by law to be 
charged with the account. STANTON, J, to the same effect.” 





It is pertinent to mention in this same connection that the account 
in socage is only for the issues of the land; thus, if the guardian 
should receive other moneys, he would be charged as a receiver for 
these.* 

The second point in the writ to which attention should be called 
is with respect to the age of the ward, that is, for the purposes of 
guardianship and of obtaining the writ. Fitzherbert clarifies the 
matter in these words: 





“ And if a man during the minority of the heir enter into the land of 
the heir which he hath by descent, and take the profits to the use of the 
heir, the heir at full age shall have an account against him as guardian 
for the profits received until he came to the age of fourteen years; ** and 
for the profits received after the heir comes of the age of fourteen years, 
he shall have a writ of account against him as bailiff, and not as 
guardian; for he cannot be guardian longer for socage lands than till 
fourteen years of age: but the heir shall not have action of account 
against him as guardian, until the heir be of the full age of twenty-one 
years, and that by the words of the statute, which are qui cum ad 





go-92 (1302). See also FirzHersert, Natura Brevium 118A. The reader will 
find an explanation why the same rule was never applied to guardianship in 
chivalry in the early history of the forms of tenure, i.e., with reference particularly 
to the development of tenure by knight service. 

63 FITZHERBERT, NATURA BrREvIUM 118A. 

64 Anon., Y. B. 1 & 2 Edw. II, 107 (1308-1309). 

65 See FirzHERBERT, NATURA BrREviIuM 118B, n.(a). 

86 Cf. “ Because it seems to the Court that he is not of such an age that such 
a writ is given for him, do you, defendant, go. Adieu. — And so note that, although 
he will have his land when sixteen years of age, he will not have his action of 
Account before he is of full age.” Y. B. 18 & 19 Edw. III, 324-28 (1344), per 
Hillary, J. 
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aetatem pervenerit, &c.®* But he shall have an action of account 
against him as bailiff during his nonage, at what time he will against 
him who taketh the profits of the land which he hath by discent, be he 
guardian in socage in right, &c.” 


Receivers ad Computandum and Bailiffs. By far the most nu- 
merous defendants to the action of account were to be found in the 
two classes, receivers ad computandum and bailiffs. It would 
seem to follow that their importance should warrant separate 
treatment; yet they are here grouped together for discussion, for 
the reason that both in statutes and in cases they were com- 
monly so joined.® On the other hand, the legal consequences 
which flowed from each class are entirely different in some re- 
spects, so that it becomes essential in order to avoid confusion 
and for the sake of accuracy to set out an indicator by means of 
which one may be distinguished from the other. 

The crucial determinant is the nature of the duty: if the re- 
ceiver’s only task was to keep the property safely and re-transfer 
it or its equivalent to the owner, he was a receiver ad compu- 
tandum; otherwise he was a bailiff.°° This was the approach 
taken by the court in Burdet v. Thrule,” where the defendant 
was charged as a receiver ad computandum. The report reads: 





67 Cf. Y. B. 20 & 21 Edw. I, 318 (1292). But the contrary position is averred 
id. at 320, “ For the guardian shall render an account to the infant while under 
age; and the infant shall acknowledge in court that he has received the account, 
and that the guardian has done his duty; and that acknowledgment made in a 
Court of Record shall bar him of an action when he comes of age.” 

68 FITZHERBERT, NATURA BREvIUM 118B. 

69 F.g., Y. B. 13 Rich. II, 79-80 (1389), “In a writ of account against a man 
it was alleged that he was the receiver of the plaintiff by his own hand of certain 
moneys, and also his bailiff of thirty tuns of wine, for which he ought to ac- 
count.” See also Y. B. 11 & 12 Edw. III, 298 (1337) ; id. at 489-95. “ The Bishop 
of Chicester brought a writ of account against R. de S. for the second time that 
he was his bailiff of the manor of I. and the receiver of his moneys, and assigned 
the receipt by divers hands.” 

The writ reads as follows: “ The king to the sheriff of Lincolnshire, greeting: 
We command you that justice A, that justly and without delay he render to B 
his reasonable account for the time that in which he was his bailiff in N and re- 
ceiver of the money of him the said B as he can reasonably shew that he ought 
to render to him, that we may hear no more clamour thereupon for want of 
justice. Witness, &c.” FrrzHersert, NaTurRA Brevium 117C. 

70 See Y. B. 2 & 3 Edw. II, 34 (1308-1309); for a different analysis of the 
distinction, see Langdell, supra note 16, at 244. 

71 2 Lev. 126 (1675). 
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“And now it was moved in Arrest of Judgment, That . . . the 
Defendant ought not to be charged as Receiver in this Case, but 
as Bailiff, for he was to merchandize with the Goods, and by Con- 
sequence to have his Expenses, Allowances and Factorage.”’ 
Accordingly, receivers of manorial lands bonorum administra- 
tionem and receivers of goods or money ad merchandizandum ™ 
were bailiffs. ‘‘ Moreover,” wrote Professor Langdell, ‘“ whether 
a person be accountable for property as a bailiff or as a receiver 
depends upon the original receipt, and not upon the state of things 
existing at the time when the question arises. Therefore, one 
who has received property as a bailiff is still a bailiff, though the 
property have all been converted into money, and the only duty 
remaining be to pay the money over to its owner. In short, ‘ once 
a bailiff, always a bailiff’ is the rule.” * 

It was not required, however, that the bailiff be formally in- 





72 T do not desire to confuse the reader by stating a theory in the text and a 
contradiction in the note, but in view of the orthodox nature of Langdell’s opinion 
upon this point I feel obliged to do so; accordingly, see Langdell, supra note 16, 
at 244: “A receiver is one who receives money belonging to another for the sole 
purpose of keeping it safely and paying it over to its owner.” Langdell doubtless 
had sufficient reason to restrict the term “ receiver” to matters of money; such a 
limitation certainly has in its favor the fact that the phrase “receiver of the 
moneys ” was in common use. Further, it would seem to follow philologically that 
a receiver of goods, who would normally be a bailee, should ipso facto always be 
a bailiff. Cf. Hening, Beneficiary in Assumpsit in 3 SELEcT Essays IN ANGLO- 
AmeERIcAN LEGAL History (1909) 354 et seq. 

For the purpose, however, of determining legal consequences, which may be 
regarded as the proper justificatiom for drawing a dividing line between the two 
classes, such a limitation is too narrow, this in view of the cases of account which, 
in reference to the question of allowing the defendant a deduction for expenses, 
use the expressions, “ custody of his master’s goods and cash” and “ receiver ad 
computandum ... answerable but for the bare money or thing which was de- 
livered.” Consider also the language quoted in the text from Burdet v. Thrule; 
and see p. 481 et seq., infra. 

At any rate the question is not free from difficulty, a circumstance recognized 
by the court in Anon., Y. B. 2 & 3 Edw. II, 34 (1308-1309): “A monstravit de 
compoto was brought against one as ‘receiver of the moneys’ [of the plaintiff]. 
The plaintiff counted that on a certain day the defendant received from him cloths 
to the value of forty marks etc. to sell, and sold them and received the money: 
also wool in the same vill at a certain day and place, and sold it and received the 
money: also a bond for a debt of five pounds and received the money: and thirty 
shillings in silver etc. And the writ stood, though it was challenged by Willoughby 
on the ground that the defendant should have been called bailiff [and not 
receiver |.” 

73 Langdell, supra note 16, at 244, and references there given. 
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stalled, or in later law, be previously invested by the lord of the 
manor with authority to receive. Such would be the normal situa- 
tion; but in the event that a stranger enter and without more ado 
receive, say, the rents from the tenants, who paid them over in 
the belief that they were fulfilling an obligation to their lord, the 
common law eventually stepped in and gave the remedy of ac- 
count.” In other words, the acting as bailiff in itself gave rise 
to the obligation to account just the same as did the promise to 
render an account. To say that the acting implies a promise to 
pay and this promise to pay, which may exist only in contempla- 
tion of the law, gives rise to the cause of action, is to go a round- 
about way, made the more confusing by the needless fiction.” 
As regards the legal consequences of the two classes, the major 
difference appears frequently in the form of a rule, “ that a bailiff 
shall be allowed expenses and surplusage in an action of account, 
but not a receiver.”"® From the point of view of the receiver’s 
pocket this would be of practical importance, but of greater mo- 
ment was the superior authority resident in the bailiff. This is 
well brought out in Sheppherd v. Maidstone," in which case the 
court held that the defendant was not barely entrusted with the 
custody of the company’s goods, but was their bailiff. As such 
he had a power to invest their money and goods in whatever he 
thought best for the advantage of the company, and was not to 
account for the goods in specie but for the net produce of them; 
further, he might even convert to his own use the stock that was 
the company’s, provided he answered it to them out of his own. 
As was mentioned oditer, the decision would have been otherwise 
in the case of an apprentice, as an apprentice is deemed to have 





74 See Wilkins v. Wilkins, 1 Show. 71 (1689), per Holt, C. J., “and there is 
no case where a man acts as bailiff, but he promises to render an account.” See 
also Ames, supra note 1, at 62. 

75 For a statement involving the fiction, see Hening, supra note 72, at 345-46: 
“Suppose, however, a stranger without previous authority from the lord received 
his rents from the hands of his tenants, they directing payment to be made to their 
lord? The common law at length impressed upon this transaction the fiction of 
the lord and bailiff and held the bailee accountable to the beneficiary.” 

76 Bishop v. Eagle, 10 Mod. 22, 23 (1711); cf. Comes Suffolke v. Floyd, 1 
Rolle 87 (1614), “ un receiver navera ascun recompence pur son travell, mes auter- 
ment est de un Bailiff.” See also Wilkin v. Wilkin, 1 Salk. 9 (1691). 

77 10 Mod. 144 (1713). 
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only the custody of his master’s goods and cash."* A third mark 
justifying their placement in separate groups may be stated con- 
cisely: if A charge B as bailiff of his goods ad merchandizandum, 
B shall answer for the increase, and shall be punished for his 
negligence. On the other hand, if A charge B as his receiver ad 
computandum, B shall not be answerable but for the bare money 
or thing which was delivered.” Lastly, there existed dissimilari- 
ties in pleadings, two of which may be mentioned: first, in charg- 
ing one as receiver, it ought to be shown by whose hands he re- 
ceived; and, secondly, when one is charged as bailiff, he can not 
plead that at another time he was charged as receiver.*° 

Originally, the term bailiff, for purposes of accounting, referred 
only to manorial bailiffs, that is, “persons who have charge of 
land belonging to others, and who are accountable for the rents 
and profits of such land.”* In this strict sense, it appears in 
Fitzherbert’s Natura Brevium: “For if a man make one his 
bailiff of his manor, &c. he shall have a writ of account against 
him as bailiff.” ** The effect of these few words is to suggest 
simplicity in the set of facts constituting this particular action; 
but that this suggestion misleads may be dramatized by a typical 
case, Fereby v. Crosse and Hardyng.** 


“William Fereby brought a writ of account against R. Crosse and 
J. Hardyng with separate praecipes forasmuch as they were bailiffs of 
his manor of Tiverton, and counted by Brynchesley against them sepa- 
rately that they were bailiffs of his said manor for a whole year. Hill 
(for the defendant). He was ready to account all the time and still is. 
And so auditors were assigned them by the court, and they accounted 
before them, and at the accounting Crosse said that as for a certain sum 
of money, he had paid it to the plaintiff’s receiver by the plaintiff’s 
command, and was willing to aver it, and so prayed to be discharged 





78 However, even a bailiff had no authority to sell upon trust unless there 
existed such a usage or the right had been expressly granted to him by the prin- 
cipal. Anon., 12 Mod. 514 (1701); Sadock v. Burton, Yelv. 202 (1611). 

79 Anon., 3 Leo. 38 (1573). 

80 Walker v. Holyday, Com. 272 (1717). 

81 Langdell, supra note 16, at 245. 

82 116P. For an illustration of an old manorial accounting, see the Compotus 
of Robert Oldman, reeve of the Manor of Cushman, English Manorial Documents 
(edited by E. P. Cheyney), in No. 5 of 3 TRANSLATIONS AND REPRINTS FROM THE 
OrIGINAL SourcEs OF EuROPEAN History (1907). 

83 Y. B. 13 Rich. II, 151-53 (1390). 
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on the account. Brynchesley. He shows neither tally nor letter [of ac- 
quittance], and he prayed that he be charged; and so to judgment. 
And this same Crosse, as to certain parcels, said e¢c., and judgment was 
demanded for the plaintiff as above. And Hardyng at the accounting 
said that he had paid a certain sum of money to the plaintiff himself 
and prayed to be discharged, and judgment was demanded for the 
plaintiff as above. Hardyng also alleged divers payments to said re- 
ceiver of the plaintiff himself. Here they demurred in judgment, and 
the auditors brought their rolls of account into the Common Pleas and 
reported to the Justices upon the pleas which, as above, were pleaded 
to judgment. So THIRNING, J. (with the concurrence of his fellows): 
as for this question, it seems to us that the payment alleged to have 
been made to the plaintiff himself is good enough, for a bailiff cannot 
compel his lord to give an acquittance; likewise as to the payment made 
to the receiver by the lord’s command, a bailiff cannot compel a receiver 
to make him a tally or an acquittance. So it seems to us that the aver- 
ment is admissible; and so we discharge them. And CHERLTON, C. J. 
said that they had sent to the auditors of the Exchequer touching this 
matter, and they have certified us that in a writ of ex parte talis in the 
Exchequer it is their practice to take the averment.” ** 


An extension, however, of the term bailiff was soon forthcoming. 


This was accomplished by admitting under its cloak an increasing 
number of receivers who, not being ad computandum, had previ- 
ously been outside the pale of the law.** The inducement for so 





84 See also Y. B. 11 & 12 Edw. III, 286 (1337): A Prioress brought a writ of 
account against a man, &c. and counted that he was her bailiff from such a day 
in the fifth year to such a day in the eleventh year. The defendant said that 
she who is now plaintiff was not Prioress on the day of the purchase of the writ 
nor on the day when she supposed that he was her bailiff. And the Prioress was 
driven to maintain that he was her bailiff on the day of the date of her writ and 
since, as she had counted. Y. B. 18 Edw. III, 72-80 (1344); Action of account in 
which the defendant pleaded as to a part of the time during which he was alleged to 
have been the plaintiff’s receiver and bailiff, that he had had a lease for years from 
the plaintiff of a manor in respect of which an account was demanded, and as to 
the rest, partly that he had accounted before auditors appointed by the plaintiff, 
and partly that he had not been the plaintiff’s bailiff or receiver. The plaintiff 
was not allowed to deny that anything passed by his deed of lease, and judg- 
ment was given for the defendant as to that portion of his plea, but issue was 
joined as to the other facts. Sharshulle and Willoughby: “ And there was touched 
in this plea the point that, if the defendant could show that, at any time at which 
the plaintiff supposed him to be bailiff, he was a termor for years, that would go 
to the abatement of the whole count, so that he would not be charged with re- 
spect to the residue of the time.” Cf. Y. B. 21 & 22 Edw. I, 484 (1294). 

85 “ At first the action [of account] only lay against a ‘ bailiff,’ but at the close 
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doing was facilitated by the adoption of a mode of procedure in 
the thirteenth century, which, though it greatly enhanced the ef- 
fectiveness of account, was restricted to the class of bailiffs alone.** 
The pertinent sections of the two statutes, which made provision 
for this new procedure, read as follows: Statute of Marlborough, 


“Tt is provided also, that if Bailiffs, which ought to make account to 
their Lords, do withdraw themselves, and have no Lands nor Tenements 
whereby they may be distrained; then they shall be attached by their 
Bodies, so that the Sheriff, in whose Bailiwick they be found, shall cause 
them to come to make their account.” 7 


Statute of Westminster IT, 


“ Concerning Servants, Bailiffs, Chamberlains, and all Manner of Re- 
ceivers, which are bound to yield Accompt, it is agreed and ordained, 
That when the Masters of such Servants do assign Auditors to take 
their Accompt, and they be found in Arrearages upon the Accompt, all 
Things allowed which ought to be allowed, their Bodies shall be ar- 
rested, and by the Testimony of the Auditors of the same Accompt, shall 
be sent or delivered unto the next Gaol of the King’s in those Parts; 
(2) and shall be received of the Sheriff or Gaoler, and imprisoned in 
Iron under safe Custody, and shall remain in the same Prison at their 
own Cost, until they have satisfied their Master fully of the Arrear- 
ages.” 8° 


In passing, it is important to note that while the former statute 
refers only to bailiffs, the latter reads, “de servientibus ballivis 
cameriis & quibuscunque receptoribus qui ad compotum redden- 
dum tenentur.” ‘The probability is that it was in construing this 
broader language that the courts devised the loophole through 
which entered those receivers who were neither within the class 
of receivers ad computandum-nor within that of bailiffs, using this 
term in its original meaning.*° 





of the Middle Ages there was less stringency in this rule, and various types of 
‘ bailees’ were brought within the scope of the action.” Y. B. 13 Rich. II, Introd. 
at xlviii (1389-1390). 

86 “ We gather that the accountants in question were for the most part ‘ bailiffs’ 
in the somewhat narrow sense that this word commonly bore, manorial bailiffs.” 
2 PoLLock AND MAITLAND, op. cit. supra note 7, at 221. 

87 52 Hen. III, c. 23 (1267). 

88 13 Epw. I, c. 11 (1285). The same chapter contains further provisions deal- 
ing more specially with procedure. See p. 496, infra. 89 P. 485 et seq., infra. 
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This expansion of the action of account to include a wide variety 
of receivers is a representation in miniature of the historical 
changes which had been taking place in the property law of the 
thirteenth and fourteenth centuries. From an economy based 
on land tenure, protected by the Writ of Right and the three pos- 
sessory assizes of Novel Disseisin, Mort d’Ancestor, and Darrein 
Presentment, the progress of society had been moving toward an 
economy based on commerce, where movables, not immovables, 
were largely concerned. The result was to accentuate the impor- 
tance of personal actions. Relative to account, the cases show 
this in that a respectable proportion of them involved receivers 
ad merchandizandum, who in the reports of the sixteenth century 
are to be found under the less pretentious name of merchant or 
factor.°° Thus, whereas the Yearbook cases commonly centered 
round the household steward,” Holt, C. J., said “the proper 
remedy against a factor, acting as such, is account.” * In con- 
formity with this dictum the action was successfully brought 
where “ money was delivered to the intent of being employed and 
bestowed in prunes and not to be preserved entire for the use of 
the bailor,” °* and again in such a trivial matter as “ ad emendum 
a pair of bellows.” ** 

A concomitant of the extension of account to receivers ad mer- 
chandizandum appeared in relatioi: to partnerships. ‘“ Account 
is of importance for the history of business,” writes the editor of 
Yearbook, 13 Richard II, “ because it was the principal action 
available between partners, and reports of such cases throw a 
good deal of light on joint enterprise and the investment of capi- 





90 “The account against a bailiff seems to be older than that against a factor. 
This explains why originally in charging the factor you had to charge him as a 
bailiff; that is, you had to call him bailiff. It was afterwards decided that it was 
not essential to use the word ‘ bailiff,’ or at any rate, it could only be objected to 
by demurrer, where the factor was called a receiver of merchandise; and afterwards 
that came to be the common form of charging him.” Ames, op. cit. supra note 24, 
at 116. See also Burdet v. Thrule, 2 Lev. 126 (1675). 

91 Y, B. 12 & 13 Edw. III, 92-94 (1338). 

92 Anon., 12 Mod. 602 (1701). 

93 Core’s Case, Dyer 20a (1537). 

%4 Earl of Lincoln v. Topcliff, Cro. Eliz. 644 (1597). See also Paterson v. 
Tash, 2 Strange 1178 (1742) ; Godfrey v. Furzo, 3 P. Wms. 185 (1733). For Year- 
book cases, see Y. B. 14 Edw. III, 38, 172 (1340); Y. B. 15 Edw. III, 188 (1341) ; 
Y. B. 16 Edw. III, 262-64 (1342); Y. B. 18 Edw. III, 416, 416-18 (1344); Y. B. 
20 Edw. III, pt. ii, 474-78 (1346). 





486 HARVARD LAW REVIEW 


tal.” °° At that early day the institution of partnership existed 
in nebulous form; still, the element of common profit was there, 
as the report of the following case in account indicates: 


“One A. brought the writ against B. ‘ for the time during which the 
said B. was receiver of the moneys of the said A. from whatever source 
and contract for the common profit of the said A. and B.’ and charged 
him with the receipt of twenty pounds &c.— Lanfar. What have you 
to show what we received from you? — Hampton. Ready &c. — Lan- 
far. We only received from you ten pounds, and to those ten pounds 
we put another sum of ten pounds to trade with for our common profit, 
so that the gain and loss should fall in common &c.: we with those 
twenty pounds bought goods, namely &c., and put them on board of a 
ship to pass into &c., which ship was lost at sea, and we pray judgment 
if you can demand nothing.— Hampton. We handed you twenty 
pounds in manner as we have counted, ready &c. . . . And the other 
side said the contrary.” °° 


But it did not remain for the action of account to develop this 
mediaeval relationship; the machinery which the Chancellor had 
at his disposal was so far superior for this purpose that the law of 


partnership came to exemplify the handiwork of equity rather 
than of the common law.” 





95 Y. B. 13 Rich. II, Introd. at xlviii (1390), edited by Mr. Piucknett. 

96 Y. B. 33 & 35 Edw. I, 295 (1305) ; cf. Selby v. Palfrayman, Y. B. 13 Rich. II, 
23 (1390), wherein there existed a relationship, which was said in Y. B. 13 Rich. II, 
Introd. at xlvi (1390), “to resemble the form of partnership known as commenda 
in the Middle Ages, and gives the wholesaler an interest in the retailer’s profits as 
well as effecting the sale-credit which was a feature [for example] of the mediaeval 
wine trade.” See also Y. B. 20 Edw. III, pt. ii, Introd. at xxxvi (1346): “ In some 
cases it appears that the plaintiff had entered into a sort of partnership with the de- 
fendant. Thus it seems that one John Ryvelung had, according to his statement, en- 
trusted money to John son of John Long, merchant, at Boston, to traffic for their 
common profit”; Barbour, The History of Contract in Early English Equity in 
4 Oxrorp Stupies In Socrat anp Lecat History (Vinogradoff ed. 1914) 14: “ There 
is some indication in the early cases that primitive arrangements, which to the 
modern eye suggest partnership, or agency, were attempting to take shelter 
beneath the mantle of account.” ‘Toth. Accompt 2 (1820), with reference more 
specifically to commercial accounts. 

97 This may be the explanation of the statement in LinpLEY, Law oF PARTNER- 
sHIP (oth ed. 1924) 662, n.z: “ No instance of an old common-law action of ac- 
count brought by one partner against another is known to the writer. The old 
action of account is obsolete, although we have a few instances of it in modern 
times between tenants in common of real property.” 
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PARTIES 


Concurrent with the above expansion in scope of the action of 
account, were the extensions made as to parties. Originally the 
action existed only as between those who figured in the original 
transaction: a statement subject, of course, to the early disabilities 
attaching to the status of women and children. Thus, in Stam- 
mok’ v. Cherche Charlton, C. J., said: “ A writ of account was 
never maintainable against a woman, because a man would not 
have such a writ ensealed in the chancery against any woman, and 
it is the folly of a man that he should deliver any money to a 
woman for her to account for it.” °* Probably for the same reason, 
it was held in another early case that “ because the defendant was 
now adjudged to be under age, the plaintiff, by judgment, took 
nothing.” °° Law reforms came thereafter to change the position 
of the feme sole; *°° but even so, it is relatively late that the married 
woman ceased to be a “ spoiled child of the law.” ** 

From the premise laying down a limitation to principal parties, 
it follows that the action originally did not lie either for or against 


the representatives of a party. The consequence of this was that 
in the event of death the action would be suspended, a defect 
which demanded and received statutory relief.°? The Statute 
of Westminster II provided: “ Executors from henceforth shall 
have a Writ of Accompt, and the same Action and Process in the 
same Writ as the Testator might have had if he had lived.” *” 





98 Y. B. 12 Rich. II, 164-65 (1388). 

99 Y. B. 12 & 13 Edw. III, 168 (1339) ; see also id. at 250. * 

100 “ A man may have a Writ of account against a woman as receptrix de- 
nariorum, . . . but not against an infant,” and references there cited. F1iTzHERBERT, 
Natura BreviuM 118D. 

101 Qn principle the writ should be maintainable against a married woman, as 
she can have property en autre droit, e.g., as an executrix; but even so this could 
not have been until 1705, for which see p. 488, infra. 

102 Y, B. 18 & 19 Edw. III, 406-08 (1344). “ There can be no doubt that the 
maxim actio personalis moritur cum persona applied to the right of the executor 
to sue as well as to his liability to be sued.” 3 Hox~pswortH, op. cit. supra note 1, 
at 584. Langdell, supra note 16, at 250, assigned the reason for this limitation to 
the lack of privity required by the common law to support the obligation to ac- 
count, the necessary relationship being “so strictly a personal relation”; but see 
Pp. 491 et seq., infra. 

103 33 Epw. I, c. 23 (1285). 
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The effect of this enactment was to make the writ available to the 
executors of the plaintiff; *°* but if the party under the obligation 
to render an account died, the action would still be suspended.’” 
It was not until 1705 that this situation was remedied by the stat- 
ute 4 Anne, c. 16, § 27: “ Actions of account shall and may be 
brought against the executors and administrators of every 
guardian, bailiff, and receiver.” *°* It is relevant to mention that 
the same section goes on to provide, “ and also by one joint tenant, 
and tenant in common, his executors and administrators, against 
the other, as bailiff for receiving more than comes to his just 
share or proportion, and against the executor and administrator 
of such joint tenant, or tenant in common.” Up to this time the 
action of account had not lain by one tenant in common against 
his companion, except where there was an express authority given 
to the defendant to take the plaintiffs share of the profits.’ 
That it was otherwise in the case of goods appears from the argu- 
ment in John —— v. Horsman: 


“ Skelton. It is not inconvenient because I say that of goods (held) in 
possession in common, for example merchandise, between merchant and 
merchant, an action of account by the one merchant lies against the 
other if he takes the entirety although they hold in common, and so it 
has been seen that a writ of account has been maintained of a dove cote 
which belonged to two in common, by the one against the other for the 
pigeons. And so it seems as to choses in action held in common.” *°° 





104 Fig, Y. B. 20 & 21 Edw. I, 180 (1292), where the writ of account was 
brought by the executors of Nicholas de C. against a bailiff. ‘“ And so of a Suc- 
cessor, &c. 31 Ed. 3. Account 57, & 124. contra of an heir. 19 Ed. 3. ibid. 56. See 
10 H. 7. Stat. W. 2, c. 23. and the executor of an executor, 25 Ed. 3. 5. and to an 
administrator. 31 Ed. 3. 11. See Co. Lit. 89b.” FitZzHERBERT, NATURA BREVIUM 
117Ca. 

105 “ But an account doth not lie against the executors of a bailiff or receiver, 
for the receit or occupation of their testator.” FIrTzHERBERT, NATURA BREVIUM 
117C. For reasons why the legislature did not alter together the right to sue and 
the liability to be sued, see 3 HotpswortH, op. cit. supra note 1, at 584. 

106 Before this statute the King by prerogative might have account against the 
executors. See 11 Co. gob, cited in Core’s Case, Dyer 20a (1537). See also Robsert 
v. Andrews, Cro. Eliz. 82 (1587): “ By 4 Ann. c. 16. an action of account is given 
against the executors and administrators; but the most ready and effectual way 
to settle these matters of account is by bill in the court of equity; and therefore 
actions to compel a man to bring in and settle his account, are now seldom used.” 

107 See Walker v. Holyday, 1 Comyns 272 (1717). 

108 Y, B. 12 Rich. II, 1-3 (1388). 
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Judges and not legislators, however, are responsible for the 
most important extension given to the fundamental proposition 
that the writ of account issued only to the party whose hands had 
delivered the property to the receiver. The right of the third 
party beneficiary to sue in account evolved from judicial decisions 
rather than from any statute books; this right is of such impor- 
tance that its nature and content deserve particular attention. 
Suppose that money is delivered by A to B to be delivered to C: 
the Yearbook cases are early in holding that C could bring the 
action of account should B default; *°° and as long as the money 
was undelivered, the action was available to A as well.“° The 
situation is somewhat different where money is delivered by A to 
B to the use of C; it is not so obvious here why C should have the 
right to an accounting. Nevertheless, the same result was 
reached, possibly in the latter part of the reign of Edward I; ** 
but its existence was doubted in 1368," and it may be that it did 
not receive its diploma of orthodoxy until the case of 2 Richard II 
(1379) in the Court of Common Pleas.*** It should be noted that 
the subject matter in these instances was confined to money.** 





109 E.g., Y. B. 14 Edw. III, 8 (1340) (account against a receiver in respect of 
ten marks by the hand of another). See also Y. B. 41 Edw. III, 10.5 (1367); 
Huntley v. Griffith, Gould. 159 (1600): “ Altam é contra —that the concourse of 
all our books are, that when money is delivered to deliver over to another, that 
other shall have an action of accompt, allbeit that before that time he had not any 
property; and [Y. B.] 6 Ed. 3. i, that proveth.” 

110 “ But it was agreed, that the bailor (if the money be not delivered to him 
to whom it ought to be delivered) may have action of debt or account at his 
election.” Harris v. de Bervoir, Cro. Jac. 687 (1625). 

111 “ The form of the writ against a general receiver charged that money had 
been received for the use of the plaintiff. Twenty-five cases where that phrase is 
used, running back to Edward the First and coming down to the last century, have 
been found.” AMEs, op. cit. supra note 24, at 118. 

112 Statham Abr. Acct. 5, cited by Hening, supra note 72, at 346. 

113 The full report of this case appears in Fitzherbert’s Abridgment Accompt 
p. 45; for the translation, see Hening, supra note 72, at 347-48. See also Ames, 
Parol Contracts Prior to Assumpsit (1895) 8 Harv. L. REv. 252, 258; cf. Robsert 
v. Andrews, Cro. Eliz. 82 (1587) ; Harrington v. Deane, Hobart 36 (1613). 

114 “Tt will suffice to emphasize the fact that a defendant’s duty to account, 
whether as bailiff or receiver, arose from his receipt of property as a trustee, and 
that a plaintiff entitled to an account was strictly a cestui que trust. In other 
words, trusts for the payment of money were enforced at common law long before 
chancery gave effect to trusts of land.” Ames, supra note 113, at 258; cf. Burdett 
v. Willett, 2 Vern. 638 (1708) and Ex parte Dumas, 2 Ves. Sr. 582 (1754), both 
of which speak of a factor as a trustee. Ames probably intended to make no 
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Where land was delivered to the use of another, the only remedy 
open to the cestui que use was in equity.**° In the case of goods 
the title passed to C as soon as they reached the hands of the 
receiver; thus there was no real necessity for an accounting, and 
detinue lay for the recovery of the specific chattels.**® 

This left money apart; here neither debt nor detinue would lie; 
not debt because the requisite contractual element was lacking; 
not detinue because detinue only lay if the money was in a bag. 
It was account, then, which was the only remedy open to the 
beneficiary of money.***” This state of affairs remained substan- 
tially unchanged throughout the fifteenth century, though it was 
becoming noticeable that debt tended to overlap; the story of this 
tendency and its ultimate realization in the field of account may be 
told very briefly.“* In 1405 Hankford, J., said: “If a man de- 
liver certain monies to you to pay to me, I shall have action of ac- 
count against you, and not writ of debt because there is no contract 
between you.” This arbitrary language began to show signs 
of rapid decay; and in 1458 the argument of counsel stated: “ Sir, 
I grant willingly that this is a good plea; and the reason is because 
when a man pays to another certain money by my commandment 


to my ‘ oeps ’ if he who receives this money is unwilling to pay me, 
I shall have a good writ of debt or account against him, and in 


this way I will have my money.” *”° The superiority of debt as an 


action gave impetus to this new current,’” and it was finally es- 





greater use of the trust idea than as an analogy or simile; see Hening, supra note 
72, at 361. Still, to introduce into the text of the early common law the conception 
of a modern trust may not prove to have an altogether happy result; see note 46, 
supra. 

115 4 HotpswortH, History or EncitisH Law (1923) 407 et seq. 

116 See Haille v. Smith, 1 Bos. & P. 563 (1796). Cf. the situation where chattels 
were given to A for life or for a term of years, and then over to B. Here B had no 
legal remedy by which he could obtain the chattels on the termination of A’s inter- 
est. 7 Hotpswortn, op. cit. supra note 44, at 470. 

117 Cf. AMES, op. cit. supra note 24, at 118: “ Originally that was the only 
remedy where A. delivered money to B. for C. There was no debt because that 
presupposed a contract between the debtor and creditor, and in this case C. was no 
party to this transaction.” 

118 See Hening, supra note 72, at 348 et seq. 

119 Y, B. 6 Hen. IV, 7, 33. 120 Y. B. 36 Hen. VI, 8, 5. 

121 E.g., “The plaintiff in account was compelled to undergo the delay of 
two distinct trials.... In the writ of Debt, on the contrary, the plaintiff, if 
successful in establishing the defendant to be his debtor was entitled to judgment 
and immediate execution.” Hening, supra note 72, at 350. 
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tablished as an alternative remedy. Thus, Professor Ames wrote: 
“The first case in which an action of debt in such a situation was 
allowed was in the time of Henry VIII, and from that time on it 
has been perfectly settled that the plaintiff has an option to bring 
either debt or account.” ** The cases which bear out this view 
are numerous in the seventeenth century,’** and it is during this 
same period that the action of indebitatus assumpsit also appears. 
The finale is that just as debt overlapped part of account, so did 
indebitatus assumpsit deploy its flanks and engulf debt and ipso 
facto these particular cases in account, which are now known 
under the caption of the count for money had and received.'** 

An inquiry as to whether privity between the parties is essen- 
tial to support the action of account would seem to be in point. 
There are several comparatively late cases which seem to answer 
in the affirmative.**° This view, however, is erroneous, unless the 
term is understood in a sense more loose than its ordinary mean- 
ing would justify. It is quite true that in the model case of 
account the plaintiff is privy to the defendant; but introduce the 
third party, and the result is that privity exists only in the sense 
of a fiduciary relationship.’*’ Although this enlargement would 
not fall on rebel ears, it is more difficult to follow the explanation 





122 Ames, op. cit. supra note 24, at 118-19. See also 3 HorpswortH, op. cit. 
supra note 1, at 425-26, 428. 

128 See Harris v. de Bervoir, Cro. Jac. 687 (1625): “If one man give money 
to another to pay it over to a third person, the cestui que use may maintain 
either an action of debt or account against the bailee for the recovery of it.” See 
also Clark’s Case, Godb. 210 (1613) ; “ Note, it was said by Cook, chief Justice, and 
agreed by the whole Court, and 41, and 43. E. 3, &c. That if a man deliver money 
unto J, S. to my use, That I may have an Action of Debt, or account against him 
for the same, at my election.” 

124 See Ames, History of Assumpsit (1888) 2 Harv. L. Rev. 1, 53. 

125 E.g., Godfrey v. Saunders, 3 Wils. 94 (1770); Stannard v. Whittlesey, 
9 Conn. 556 (1833); Taff Vale Ry. v. Nixon, 1 H. L. Cas. 110 (1847) ; Harvey v. 
Sellers, 115 Fed. 757 (S. D. N. Y. 1902) ; McCabe & Co. v. Colleton M. & M. Co., 
106 S. C. 25, 90 S. E. 161 (1916) ; Ajax Rubber Co., Inc. v. White, 264 S. W. 466 
(Mo. App. 1924). 

126 Privity in general is said to denote, “ mutual or successive relationship to 
the same rights of property.” Its uses are in action or judgment, in blood, in 
contract, in estate, and of possession; but it is pertinent that even though its uses 
are various, they are definite and specific. 

127 Cf. Langdell, supra note 16, at 248, “ Lastly, there must be a fiduciary 
relation between the plaintiff and the defendant, or, as the books of the common 
law express it, there must be a privity between them.” 
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in the instance of the guardian in socage. Here it is said that the 
legislature in granting the action of account must at the same time 
have impliedly established the necessary privity,*** which in real- 
ity is no explanation at all.**? But an even clearer illustration is 
where a stranger receives the rents and profits of A’s manor. It 
is well settled that A can bring the action of account against this 
stranger; **° yet where is the privity? This sort of situation arose 
in Tottenham and Bedingfields Case, and an answer was given 
therein by Manwood, J.*** The report reads in part as follows: 


“Tn an Accompt by Tottenham against Bedingfield, who pleaded, That 
he never was his Bailiff to render accompt, the Case was, That the 
Plaintiff was possessed of a Parsonage for Term of years, and the De- 
fendant not having any Interest, nor claiming any Title in them, took 
the Tythes being set forth, and severed from the 9 parts, and carried 
them away, and sold them. Upon which, the Plaintiff brought an 
Action of Accompt: And by Manwood, Justice, the Action doth not lie, 
for here is not any privity; for wrongs are always done without privity: 
And yet I do agree, That if one doth receive my Rents, I may implead 
him in a Writ of Accompt, and then by the bringing of my Action there 
is privity: and although he hath received my Rent, yet he hath not done 
any wrong to me; for that it is not my Mony until it be paid unto me, 
or unto another for my use, and by my Commandment: and therefore 
notwithstanding such his Receipt, I may resort to the Tenant of the 
Land, who ought to pay unto me the said Rent, and compel him to pay 
it to me again; and so in such case, where no wrong is done unto me, I 
may make a privity by my consent to have a Writ of Accompt: But if 
one disseiseth me of my Land, and taketh the profits thereof, upon that 
no Action of Accompt lieth; for it is meerly a wrong.” **? 





128 “To maintain an action of account, there must be either a privity in deed 
by the consent of the party, for against a disseisor, or other wrongdoer, no account 
doth lie; or a privity in law, ex provisione legis, made by the law, as against a 
guardian, etc.” See Co. Litt. 172a, cited in Langdell, supra note 16, at 250, n.5. 
Cf. the privity of tenants in common, the right of action being granted by 4 ANNE 
c. 16, § 27 (1705). 

129 The point of view of the realist appears in Anon., Y. B. 1 & 2 Edw. II, 
107 (1308-1309), “ And since this writ is given as well against any stranger who 
’ may ‘hap’ the wardship as against a privy, we pray judgment.” 

180 “Tt was said by Periam Justice, and not denied by any.... If one 
become my bayliff by his own wrong, without my appointment, he is accomptable 
to me, but I am not compellable to make him any allowance for his Expenses about 
my business.” Gawton and the Lord Dacres Case, 1 Leon. 219 (1590). See also 
Pp. 480-81, supra. 131 3 Leon. 24 (1573). 

132 Of considerable interest in this connection is the similarity between the 
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To say that the plaintiff becomes privy to the defendant by reason 
alone of his bringing the action in face of the fact that privity is 
in its essence a preéxistent relationship, amounts really to a 
reductio ad absurdum.*** On the whole, it would seem to be sound 
law as well as sound sense to say with Professor Ames: “ But 
there was never any necessity of privity in the old action of ac- 
count, and when debt and indebitatus assumpsit became concur- 
rent remedies the requisites for account should be regarded as 
sufficient, and privity should not be brought in.” *** 


PROCEDURE 


The influence of the adjective part of the law upon the sub- 
stantive is well illustrated by the action of account, the content 
of which was to a very large extent, “ secreted in the interstices of 
procedure.” **° The development in scope of this action was 
closely connected with the improvement of its enforceability,’** 
while the decline in popularity was almost entirely the result of 
procedural inferiority, based on the later standards set chiefly by 
the bill in equity.**’ Unlike ordinary actions at law, the action 


of account required that the plaintiff obtain two judgments; first, 
a judgment that the defendant do account; and secondly, a judg- 





line of reasoning adopted by the judges when they created the doctrine of 
disseisin at election, and that adopted here by Manwood, J., viz., that the plaintiff 
could elect whether he would admit privity by bringing account or disclaim it by 
suing the tenant for the rent. 

133 Cf, the case where money was paid to the defendant by mistake; see 
note 1, supra. 

184 AMES, op. cit. supra note 24, at 119. The reason for insisting on privity 
as an ingredient in the action of account has been expressed as follows: “ This 
requirement disposes at once of all cases in which the defendant has acquired his 
Possession wrongfully, or in assertion of a right to the possession, or even without 
the plaintiffs permission, though without any wrongful or hostile intention.” 
Langdell, supra note 16, at 248. But it would be simpler and more understandable 
to say, “An action of account could never lie against a tortfeasor, with the 
exception that the King could have such an action.” See Ames, op. cit. supra 
note 24, at 120. 

135 Marne, Earty LAw anp Custom (1891) 389. 

186 E.g., Statute of Westminster II, 13 Epw. I, c. 11 (1285), providing a 
stringency of remedies which helped to strengthen that feature of account which 
was very weak, viz., the power to compel an accounting. 

187 P, soo, infra. 
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ment for the recovery of the sum finally ascertained. Both judg- 
ments were essential for acquiring the desired relief.** 

The first stage of the action decided whether or not the defend- 
ant ought to account to the plaintiff. Here were considered the 
general pleadings of the case: the declaration by the one party 
charging the other, the defenses in answer, the replications, e¢ 
cetera.*° The situation may be clarified by an illustration, pre- 
sented by the case of a great landowner, Thomas Wake of Liddell 
against John Toly of Wymondham.** Toly, as bailiff of the 
manors of Bourne and Deeping in Lincolnshire, during a stated 
period had had the care and management of all the plaintiff’s 
substance and goods therein to the value of two hundred marks, 
had received twelve marks of the plaintiff’s money, and had re- 
fused to render an account; damages to the amount of five hun- 
dred marks were claimed. The defendant pleaded as to part of 
the period that he had been surveyor or overseer of the manors, 
deputed by the plaintiff, and receiver of the plaintiff’s money by 
the hands of the sub-bailiffs and reeves of the manors: that in 
respect of that period he had rendered his final account before 
auditors named and deputed by the plaintiff, and the rolls, tallies, 
and other remembrances of the account were in the possession of 
the auditors. With regard to the second part of the period the 
defendant pleaded, “ Ready to account,” and with regard to the 
rest of the time, “ Not bailiff or receiver.” The plaintiff made 
replication that the defendant was bailiff and receiver during the 
whole time, absque hoc that he had rendered any account before 
the auditors whom he had mentioned. On this, issue was joined 
and the venire awarded, after which the defendant was let out on 
mainprise.*** 

In this illustration are to be discerned the bare components of 
the first stage of the procedure: the writ of account is obtained, in 
which the plaintiff charges the defendant in some rdle that will 





188 Cf, AMES, op. cit. supra note 24, at 116. For a general summary of the pro- 
cedure, see Willoughby v. Small, 1 Brownl. & Golds. 24-26; see also Langdell, 
supra note 16, at 251 et seq. 

139 For a case where the action was brought against two persons, one of them 
dead, see Y. B. 12 & 13 Edw. III, 258 (1338). 

140 Placita de Banco (Mich.) 16 Edw. III, R’ 62, d. See Y. B. 20 Edw. II, 
pt. ii, Introd. at xxxvi-xxxvii (1346). 

141 In regard to mainprise, see Y. B. 14 Edw. III, 262, 287, 332 (1340). 
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suffice to support the obligation; *** in proof of this charge he may 
make profert of a deed which declares that the parties had so 
arranged by agreement, or he may prove as he is otherwise able.*** 
In answer to this the defendant may either admit or deny: ** if 
he admits, the case goes before auditors directly; if he denies, 
he may do so in either of two ways: he may plead that the obliga- 
tion once existed but has ceased to exist,**° or he may flatly nega- 
tive ever having incurred the obligation.**® The former mode of 
denial generally appears as an account stated,’*’ while the latter 
oftentimes comes invested with the tag, me unques son receivor.'** 
Similar to our modern law on the subject, replication might be 
entered, and on all of this issue joined. If the issue was one of 





142 Tn the charge itself the plaintiff must be very exact. Thus, e.g., where he 
specifies the time in which the defendant was his bailiff, the slightest error and the 
writ was quashed; see Y. B. 33 & 35 Edw. I, 255 (1305); Y. B. 16 Edw. III, 
342-44 (1342). Also where the plaintiff specifies the place; see Ryvere v. Frere, 
Y. B. 3 Edw. II, 126-27 (1310), Stanton, J., remarking, “Since you have sup- 
posed by your writ and your count that he was your receiver at Boston, which is 
in the county of Lincoln, and you have brought your writ in the county of York, 
the Court awards [that you take] nothing by your writ.” See also Y. B. 33 & 35 
Edw. I, 396 (1305). But the action itself was transitory and might be brought 
“against the defendant in the county in which he can be soonest brought to an 
answer.” See Y. B. 14 Edw. III, 10 (1340). However, in the case of the manorial 
bailiff, the action was local on account of the connection with land. See Y. B. 22 
Edw. I, 523 (1294), and Y. B. 11 & 12 Edw. III, 349 (1337). But it was not 
necessary for the plaintiff to gage the amount due: this was the business of the 
auditors. See Y. B. 13 & 14 Edw. III, 300 (1339) ; cf. Y. B. 14 Edw. III, 4 (1340). 

143 See Y. B. 20 Edw. III, pt. i, 142-50 (1346). 

144 Where the defendant both admitted and denied, the position was governed 
by the rule that account shall not be by parcels. To illustrate, see Y. B. 13 & 14 
Edw. III, 224-26 (1339): “Upon a writ of Account R. Thorpe, as to parcel, 
traversed the receipt, and as to another parcel admitted the receipt as messenger, 
but not so as to be liable to render an account. — And, in respect of that whereof 
he had admitted the receipt, it was adjudged that he should account, but that the 
account should be deferred until the issue had been tried, for he shall not account 
by parcels, &c.” See also Y. B. 14 Edw. III, 64-66 (1340); Y. B. 15 Edw. III, 54 
(1341) ; cf. Gomersall v. Gomersall, Godb. 55 (1586). 

145 Y. B. rr & 12 Edw. III, 299-301 (1337); Y. B. 15 Edw. III, 74-78 (1341). 
Note that, while this amounts to a denial of the obligation, the form is affirmative. 
146 Y, B. rr & 12 Edw. III, 315-17 (1337); Y. B. 2 & 3 Edw. II, 151 (1309). 

147 See p. 471, supra. 

148 See Tresham v. Ford, Cro. Eliz. 830 (1600). For a variation of this plea, 
see Hugles v. Drinkwater, Hut. 133 (1636), where the defendant admitted receipt 
of the amount but pleaded, me unques receivor per manus. See also Y. B. 18 & 19 
Edw. III, 116-18 (1344). 
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fact, the trial was by jury; **° if one of law, it was tried by the 
court. Where the holding in the trial was in favor of the plaintiff, 
judgment was rendered that the defendant do account, quod com- 
putet; upon this was issued the writ of capias ad computandum. 
If the defendant was successful, a final judgment was rendered 
in his favor; and that would be an end of the matter.*® 

The second stage may be said to begin with the issue of this 
writ of capias to the sheriff, who by virtue of it was to take hold 
of the defendant. If such could not be effected, because the de- 
fendant had fled, the sheriff returned “on est inventus” to the 
writ; *** in this case it was provided under the Statute of West- 
minster IT *** that, “‘ Exigents *** shall go against him from County 
to County, until he be outlawed,’** and such Prisoner shall not be 





149 E.g., Robsert v. Andrews, Cro. Eliz. 82 (1587), in which the defendant 
pleaded that he was never their receiver of the 100 pounds or of any parcel of it, 
by the hands of the said Jo. Wase, to render an account &c.— Upon this they were 
at issue; and it was found by special verdict that on Aug. roth one Osbert Munford 
gave the said 100 pounds for the relief of the said Cocket and Ann, and delivered 
the same to the said Jo. Wase, then his servant, to the intent that he should 
deliver it; and that he did deliver it to the said Arthur Robsert. See also Y. B. 
22 & 23 Edw. I, 115, 187 (1294). 

150 This first stage was skipped in the exceptional procedure provided by the 
Statute of Westminster II, 13 Epw. I, c. 11 (1285), which has been given in full, 
p. 484, supra; cf. note 155, infra. 

151 Jf the defendant appears, nevertheless, the plaintiff need not count against 
him unless he chooses to do so. Y. B. 13 & 14 Edw. III, 340 (1339). 

152 73 Epw. I, c. 11 (1285). 

153 This process smacks of the technical nature of the early procedure; thus, 
Y. B. 16 Edw. III, 248-86 (1342): ‘“ Note that Nicholas Gresele sued a writ 
of Account against certain Lombards; the Exigent issued, returnable now at the 
Octaves of St. Michael; and the defendants came in Trinity Term last, and 
surrendered in Court, and found mainprise to answer to the party at the Quinzaine 
of St. John last past, whereas the Exigent was returnable now; and they had a 
Supersedeas and said that he had stayed the Exigent by virtue of the said writ.” 
Cf. Y. B. 16 Edw. III, 60 (1342); Y. B. 13 & 14 Edw. III, 214, 322 (1339). 

154 The effect of outlawry was “that he was put outside the king’s peace and 
protection, and could probably till 1329, be slain by anyone. His goods and 
chattels were forfeited when the first exigent (i.e., when direction to ‘exact’ in 
pursuance of a writ of capias) was awarded, and when he was finally outlawed, 
his land escheated.” 3 HotpsworTH, op. cit. supra note 1, at 605-07. See also 
2 PoLLocK AND MAITLAND, op. cit. supra note 7, at 449-50. The use of outlawry 
in cases of account appears frequently; e.g., Y. B. 12 & 13 Edw. III, 368 (1338); 
Y. B. 13 & 14 Edw. III, 54-60, 312 (1339); Y. B. 14 & 15 Edw. III, 188 (1340); 
Y. B. 15 Edw. III, 260 (1341); Y. B. 16 Edw. III, 270 (1342). 
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replevisable.” If, however, the defendant was found, he was al- 
lowed the alternative of giving bail or of being committed to the 
Fleet, which meant imprisonment in irons, to remain until final 
judgment was rendered and satisfaction was made.’** 

The taking of the account, upon which rested the final judg- 
ment, was the work of auditors, generally three in number, ap- 
pointed by the court from among the clerks and looked upon as 
officers of the court. It was their duty to examine all the various 
items, both of charge and discharge; that is, those items charged 
to the defendant for which he was to account;*”* and also those 
items which represented expenses and fair losses, borne in theory 
out of the plaintiff’s property in the hands of the defendant, and 
for which the defendant as receiver was entitled to receive credit.**” 
The difference arrived at constituted the sum due, and for it 
judgment issued. Such judgment operated both as a defense to 
the original obligation to account and as a cause of action to re- 
cover the said sum in debt.*® 

Where both parties appeared before the auditors, at the named 
place and from day to day as assigned, the whole matter pro- 
gressed not unlike an informal business meeting, at which each 
party was required to support any claims made as to what was 
due. Demands which were not supported by sufficient proof, and 





155 Cf, the procedure under the Statute of Westminster II, 13 Epw. I, c. 11 
(1285), limited probably to manorial bailiffs. It is described by Mr. Plucknett 
as follows: “A lord whose bailiff owed him an account could appoint auditors 
to hear it, and they should have power to commit the accountant to the sheriff 
to be imprisoned in irons; once in prison he could then have recourse to the Court 
of Exchequer to determine disputed details ‘if he can find friends who are willing 
to bring him there by mainprise.’ This serious matter of imprisonment first and 
trial afterwards led in later days to the paradoxical statement that such auditors 
were ‘a court of record’ by reason of their power to imprison.” Y. B. Rich. II, 
Introd. at xlviii (1389-90). 

156 Such items were not limited to actual receipts from the plaintiffs; e.g., 
“Tf my bailiff makes waste of houses or sale of woods, he shall be charged for that 
in his accounts etc.” L. B. 3 Edw. II, 185-86 (1310), per Bereford, C. J. 

157 E.g., Pierce v. Clarke, 1 Lutw. 27, showing the variety in the nature of the 
accounts, especially from the defendant’s standpoint. 

158 Cf, the doctrine of compensation in the Roman Law, under which even 
before the time of Justinian, in all bonae fidei iudicia, the iudex might in his 
discretion allow on grounds of good faith any set-off arising out of the same 
transaction, condemning only for the balance. See BUCKLAND, op. cit. supra 
note 59, at 696—700. 
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consequently remained undecided, were forthwith submitted to 
a jury. A simple instance of this step is to be found in a Yearbook 
case,’°*® where the defendant produced certain acquittances and 
certain tallies showing payments, and the plaintiff denied that the 
acquittances and the tallies were his; accordingly, issue was 
joined to a jury with regard to the acquittances, and the plain- 
tiff was allowed his wager of law as to the tallies,’ the defendant 
being let out on mainprise to abide the result. A further glimpse 
is afforded by a report in the Placita de Banco: ** Here both 
parties appeared before the auditors, and the defendant party, 
Robert, gave an account of the goods he had bought, among which 
were jewels “ duae phialae de crystallo plenae de reliquiis pretiosis, 
&c.” The plaintiff said that he had not received the goods as 
stated; and on this issue was joined to the country. Robert was 
thereupon let out on mainprise, and appeared on the day given; 
eventually judgment was awarded him, as no appearance was 
made by the plaintiff against him. 

After the auditors had run through all of the items presented 
for their consideration, and the status of each as a debit or credit 





159 Y, B. 20 Edw. III, pt. ii, 470 (1346); cf. Y. B. 14 Edw. III, 172 (1340): 
“ Note that, upon a writ of Account against a receiver, in respect of part alleged to 
have been received through the hand of another the receipt was traversed by 
averment; and in respect of part alleged to have been received through the hand 
of the plaintiff, the defendant performed his wager of law. And with respect to 
the latter part ScHARDELOWE adjudged that the plaintiff should take nothing, but 
should be in mercy; and as to the rest he awarded Inquest.” See also Harrington v. 
Deane, Hobart 36 (1613). 

160 Wager of law was not allowed to the plaintiff in the case of acquittances, 
e.g., where the defendant produced a deed of release; see Y. B. 20 Edw. III, pt. i, 
494-500 (1346). A different rule held for tallies, e.g., Y. B. 20 Edw. III, pt. i, 
448 (1346), where a defendant in Account alleged before auditors that he had paid 
a certain sum of money to the plaintiff, and produced tallies in proof. The plaintiff 
was, nevertheless, allowed to tender his wager of law that he had not received the 
money. The defendant also might wage his law. See Y. B. 16 Edw. III, pt. ii, 
24-28 (1342), Thorpe arguing, “ It was the custom to count in general terms that 
the defendant was the plaintiff’s receiver, without saying by whose hands; and 
afterwards, in order to oust the defendant from his wager of law, the mode was 
invented of counting of a receipt by the hands of other persons; wherefore this is 
of the substance.” This passage is interesting as it throws new light on the wager 
of law, showing that “ it was regarded as a disadvantage to the party against whom 
it was waged, in or before the reign of Edward III.” Y. B. 16 Edw. III, pt. ii, 
Introd. at xvii (1342). 

161 Placita de Banco (Trin.), 15 Edw. III, R’ 334d. See Y. B. 15 Edw. II, 
260-62 (1341). 
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had been settled, a final computation was made.*” If the result 
showed a balance in favor of the plaintiff, such was submitted to 
the court; and for it the court rendered judgment, upon which 
execution would issue. If, however, the defendant were in 
surplusage, the action was dismissed with costs; but the defend- 
ant would be benefited to this extent: he could then bring the 
action of debt for the total of. the surplusage, the finding of the 
auditors being regarded as capable of liquidating the affairs 
either way.*** 

The inconveniences which the procedure in account occasioned 
were shared in common with other early actions: *** cumbrous, 
awkward, and dilatory; they were also inflexible and permitted 
wager of law. Account was additionally handicapped in that the 
nature of its relief strongly demanded the remedies of discovery 
and of specific performance,*® which only chancery had to offer.*®° 





162 Tn the early law there seems to have been some uncertainty as to whether 
or not damages and costs might be given in an action of account; it was settled 
in the affirmative by Robsert v. Andrews, Cro. Eliz. 82 (1587). But see Gomersall 
v. Gomersall, Godb. 55 (1586). 

163 See Gawton v. Lord Dacres, 1 Leon. 219 (1590); FirzHERBERT, NATURA 
BreviuMm 116Q, n.c. Where the auditors would not make reasonable allowances, 
the writ ex parte talis was available under certain conditions. FrrzHERBERT, 
Natura BrEvIuM 129F. 

164 For the inconveniences of debt, see 3 HotpswortTH, op. cit. supra note 1, 
at 423-24. ; 

165 Cf, Barbour, supra note 96, at 15-16: “ But, in addition to these technical 
defects, there was one still more grave. The only adequate remedy was specific 
performance; that is, the defendant must be compelled to account; to the accom- 
plishment of such a purpose the machinery of the common law was ill adapted.” 

166 “ We have seen that the common law knew a writ of account; but that 
it was cumbersome in its methods and limited in its scope. It was only applicable 
in a limited class of cases; and, as it could not be used when the transactions in 
question had taken place abroad, it was useless for the more important commercial 
transactions. On the other hand, the court of Chancery offered many advantages. 
It could both examine the parties and their witnesses, and it could join all the 
parties to the account in one suit. Thus we are not surprised to find that, by the 
end of the fifteenth century, the mere fact that the case involved the taking of 
accounts was sufficient ground for the interposition of the chancellor.” 5 Hotps- 
worTH, History OF ENGLISH LAw (1923) 288. See also id. at n.5, “ The earliest 
case seems to be one of 1385, Select Cases in Chancery, (S. S.) 1—as a matter 
of fact it was within the common law jurisdiction of the chancellor . . . as the 
defendant was a clerk of the Chancery; but the two jurisdictions were not so 
separate then as they afterwards became.” 

It is also interesting to note Y. B. 12 & 13 Edw. III, Introd. at cx-cxi (1338): 
“Tt seems therefore reasonable to infer that as late as the reign of Henry V. there 
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By reason of these deficiencies it became inevitable that litigants, 
for example, with claims of unjust enrichment should prefer to 
resort either to the more elastic action of assumpsit or to the 
broader powers of equity.**’ The consequence was that the de- 
velopment of the doctrine that no one shall unjustly enrich himself 
at the expense of another took place in these two fields, leaving 
to the old action of account, nevertheless, the boast of parentage. 


Edmund O. Belsheim. 


Cuicaco, ILLino!s. 





was no distinction, such as was afterwards recognized, between the ordinary or 
common law and extraordinary or equitable jurisdiction of the Court of Chancery. 
If there was any distinction at all it was between the Chancery as the Officium 
Brevium, the source of common law writs, and the Chancery as a place for hearing 
and determining causes.” See also Y. B. 17 Edw. III, Introd. at xli (1339); 
Kerty, HistoricAL SKETCH OF THE EQUITABLE JURISDICTION OF THE COURT OF 
CHANCERY (1890) 148. 

167 Not every claimant of an account could obtain relief in equity: “ It appears 
that the account consisted of only one payment of 6117]. 10s. to a private account 
of the customer, and that against that sum two cheques were drawn and paid. 
That is the whole account in dispute as raised by these pleadings. Therefore there 
is certainly no such account as would induce a Court of Equity to maintain 
jurisdiction as if the question had turned entirely upon an account so complicated, 
and so long, as to make it inconvenient to have it taken at law.” Cottenham, L. C., 
in Foley v. Hill, 2 H. L. Cas. 28 (1848). Furthermore, the delays in the Court 
of Chancery ultimately became equal to the dilatoriness of the common law. See 
Y. B. 19 Edw. III, Introd. at xxiii (1345); Y. B. 13 & 14 Edw. III, Introd. at xlii 
et seq. (1339); 9 HotpswortH, History or ENcLisH LAw (1926) 360 et seq. 





~ RECOVERY OF ILLEGAL TAXES 


THE RECOVERY OF ILLEGAL AND UNCONSTITU- 
TIONAL TAXES * 


HOUSANDS of dollars are paid in taxes every year under 
unconstitutional statutes or illegal levies. It has been esti- 
mated that nearly one hundred million dollars has been paid into 
state and local treasuries under the inheritance tax laws affected 
by two decisions of the Supreme Court of the United States ren- 
dered during the winter of 1929-30." Some of these taxes were 
paid ten or more years ago; others were paid two years ago. 
Will those who made such payments receive them back from the 
governments to whom they were made? Some of them doubtless 
will; more will almost certainly not. 

A taxpayer called upon to pay a tax illegally imposed upon 
him may be interested either in preventing the collection of the 
tax, or in recovering it if he has already paid it. Inasmuch as 
the subject of tax recovery is affected, to some extent, by the rules 


governing attempts to prevent collection, the latter will be con- 
sidered first. 


I 


In treating preventive measures from the standpoint of their 
effect on recovery, we may put aside the possibility of preventive 
administrative relief, because courts are likely,’ although not 





* This is one of a series of articles on the effect of an unconstitutional statute. 
Articles previously published include: The Effect of an Unconstitutional Statute 
(1926) x Inv. L. J. 1; The Status of a Private Corporation Organized Under an 
Unconstitutional Statute (1929) 17 Cauir. L. Rev. 327; The Status of a Munici- 
pal Corporation Organized Under an Unconstitutional Statute (1929) 27 Micu. 
L. Rev. 523; The Effect of an Unconstitutional Statute in the Law of Public 
Officers: Effect on Official Status (1929) 13 Munn. L. Rev. 439; Same: Liability 
of Officer for Action or Nonaction (1928) 77 U. or Pa. L. Rev. 155. The author 
is indebted to the Social Science Research Council for financial aid in making this 
study. 

1 Farmers’ Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930) ; Baldwin v. 
Missouri, 281 U. S. 586 (1930). 

? Nelson v. First Nat. Bank, 42 F.(2d) 30 (C. C. A. 8th, 1930); Hodgins v. 
Board of County Comm’rs, 123 Kan. 246, 255 Pac. 46 (1927); Smith v. Boston, 
194 Mass. 31, 79 N. E. 786 (1907); Blanchard v. City of Detroit, 253 Mich. 491, 
235 N. W. 230 (1931). See also Hattiesburg v. New Orleans & N. E. R. R., 141 
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certain,® to hold that administrative remedies need not be sought 
if a taxing statute is invalid, or the tax is otherwise void. The 
legal weapons available to the taxpayer are, then, the injunction 
and the declaratory judgment. 

Approximately one-half the states have the declaratory judg- 
ment and it should, unless restricted unduly by judicial inter- 
pretation,* or by express statutes governing tax remedies, afford 
a simple and expeditious method of testing the validity of a taxing 
statute. In half the states, however, it is not available, and in 
many of those in which it has been adopted, its possibilities along 
this line have not been fully realized. This means that injunction 
is still, in many jurisdictions, the only hope of preventive judicial 
relief. 

The federal courts are forbidden by statute to enjoin the col- 
lection of federal taxes,° but they have interpreted this to permit 
an injunction if the tax is in the nature of a penalty,° or if pre- 
ponderating equitable considerations favor it.” The statute has 
also been evaded occasionally in the case of corporate taxpayers 
by having a shareholder petition for an order restraining the cor- 
porate officers from paying the tax, on the ground that the tax- 





Miss. 497, 106 So. 749 (1926). For statutes embodying this rule, see N. D. 
Comp. Laws (1913) § 2241; WasH. Comp. Stat. (Remington, 1922) §955. For 
discussion, see Stason, Judicial Review of Tax Errors — Effect of Failure to Resort 
to Administrative Remedies (1930) 28 Micu. L. Rev. 637. 

8 A claim for refund is necessary before the federal courts will entertain a suit 
for the recovery of certain federal taxes. Pacific Mut. Life Ins. Co. v. United 
States, 44 F.(2d) 887 (Ct. Cl. 1930). 

4 Some courts have taken the view that a declaration should not be given in 
disputes involving the invalidity of taxing statutes, because their validity could 
be settled when proceedings were instituted to collect the tax. This reasoning 
would not apply to instances of summary action to collect, and will doubtless be 
relaxed as the bench and bar become more accustomed to the use of the declara- 
tory judgment. See Borchard, The Declaratory Judgment —A Needed Proce- 
dural Reform (1918) 28 Yate L. J. 1, 105, 114. 

5 “No suit for the purpose of restraining the assessment or collection of any 
tax shall be maintained in any court.” 26 U.S. C. § 154 (1926). 

6 Lipke v. Lederer, 259 U. S. 557 (1922). 

7 E.g., Peerless Woolen Mills v. Rose, 28 F.(2d) 661 (C. C. A. sth, 1928) (col- 
lection by distraint enjoined during pendency of appeal to Board of Tax Appeals). 
For a discussion of these cases and this statute, see Graham v. Dupont, 262 U. S. 
234 (1923); Note (1928) 38 Yate L. J. 122; 4 Pomeroy, Equiry JURISPRUDENCE 
(2d ed. 1919) § 1849. The Supreme Court seems to have been influenced some- 
what in its interpretation of this statute by the general conceptions developed in 
connection with 28 U. S. C. § 384 (1926). See note 9, infra. 
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ing statute is invalid, and that for that reason the tax should not 
be paid.* The federal courts may, however, enjoin the collection 
of state taxes unless the state law provides for a “ plain, adequate, 
and complete remedy . . . at law,” ° and this is true even though 
the state statutes *® expressly forbid the state courts to enjoin the 
collection of state taxes.”* 

A few states specifically authorize the use of the injunction in 
tax cases,’” while in others its use in certain types of cases is 
impliedly authorized. But statutes authorizing or regulating 
the use of injunctions in revenue cases usually refer to illegal 
taxes, and practically never mention unconstitutional taxes or 
taxing statutes; and the statutes of very few states have defined 
the term “ illegal taxes ” to include taxes unauthorized by any 
law.** Only under the void ab initio theory of the effect of an 
unconstitutional statute,’® can taxes levied under invalid statutes 





8 Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429 (1895). 

9 28 U. S. C. § 384 (1926): “Suits in equity shall not be sustained in any 
court of the United States in any case where a plain, adequate, and complete 
remedy may be had at law.” The remedy must be adequate in a federal court. 
See (1928) 37 YALE L. J. 378; (1928) 38 id. 122. On this statute, see Hopkins 
v. Southern Cal. Tel. Co., 275 U. S. 393 (1928); Dawson v. Kentucky Distilleries 
& Warehouse Co., 255 U. S. 288 (1921) (both enjoining state taxing authorities) ; 
Henrietta Mills v. Rutherford County, 281 U. S. 121 (1930); Port Angeles West- 
ern R. R. v. Clallam County, 44 F.(2d) 28 (C. C. A. 9th, 1930) (both denying in- 
junctive relief). 

10 Ariz. Cope (Struckmeyer, 1928) § 3186; Ky. Stat. (Carroll, 1930) $§ 4214a-6, 
4214b-8 (certain license taxes “on any ground”); S. C. Civ. Cope (1922) § 511; 
S. D. Rev. Cope (1919) § 6826. For statutes forbidding the use of injunctions, see 
note 13, infra. 

11 Taylor v. Louisville & N. R. R., 88 Fed. 350 (C. C. A. 6th, 1898); Freunp, 
ADMINISTRATIVE Powers OvEeR PERSONS AND PROPERTY (1928) 239. 

12 Ark. Dic. Stat. (Crawford & Moses, 1921) § 5786 (“illegal or unauthorized 
taxes”); Minn. Stat. (Mason, 1927) § 2069 (levy in “excess of amount au- 
thorized by law” irrespective of adequacy of legal remedy); Miss. Cope ANN. 
(Hemmingway, 1927) §§ 304-06; Wyo. Comp. Strat. ANN. (1920) §§ 6302-06. 
See also the statutory method of challenging taxes by court action, in Fra. Comp. 
Laws (1927) § 5082. 

18 Mont. Rev. Cope (Choate, 1921) § 2268 (but see First Nat. Bank v. Sanders 
County, 85 Mont. 450 (1929); Nes. Comp. Star. (1929) § 77-1923; Onto GEN. 
Cope (Page, 1931) §$12075; Uran Comp. Laws (1917) § 6093; WasH. Comp. 
Stat. (Remington, 1922) $955. Oxia. Comp. Stat. Ann. (Bunn, 1921) § 420, 
authorizing injunction, has apparently been modified by §§ 9970-71. See Diiling 
v. First Nat. Bank of Weleetka, 71 Okla. 98, 175 Pac. 554 (1918); Carpenter v. 
Shaw, 280 U. S. 363 (1930). 14 E.g., Micu. Comp. Laws (1929) § 3469, subd. 1. 

15 For a brief summary of the various views of the effect of an unconstitutional 
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be brought within this definition. Courts have tended to define 
illegal taxes as something more than merely irregular taxes, and 
have often refused to grant an injunction to restrain the collec- 
tion of the latter even though they might have been willing to 
restrain the collection of the former.*® 

In the absence of statute, and many states are without statutes 
on this subject, the law with respect to the issuance of injunctions 
in tax cases is in “ hopeless confusion.” *" This is often true within 
a single jurisdiction. Some courts are slow to interfere, and in- 
sist on the presence of very clear equitable grounds before acting; 
others are much more ready to restrain the revenue collecting 
officers, and require only flimsy showings of conventional grounds 
of equity jurisdiction. 

The existence of an adequate remedy at law is usually, but 
not always, sufficient to deprive the petitioner of injunctive re- 
lief.“* As to what constitutes an adequate remedy at law, courts 
differ. Thus, injunctive relief may be denied by some courts on 
the ground that the taxes, if paid, can be recovered in a subsequent 
action. Whether the recovery statute permits the recovery of 
interest is seldom a factor, although a few recent cases have 
emphasized this as an important item.” 

That the anticipated legal remedy is not always as adequate 
as the taxpayer is led to think appears from the situation which 
arose in Indiana a few years ago. A federal district court refused 
to enjoin the collection of a state tax because the statutory pro- 





statute, see Field, The Status of a Private Corporation Organized Under an Uncon- 
stitutional Statute (1929) 17 Catir. L. REv. 327, 328-30. 

16 The following Iowa cases illustrate the distinction between irregular and 
illegal taxes; the latter are treated as void, and are therefore enjoinable; the former 
are not: Conway v. Younkin, 28 Iowa 295 (1869); First Nat. Bank v. Anderson, 
196 Iowa 587, 192 N. W. 6 (1923), rev’d on other grounds, 269 U. S. 341 (1926); 
Franklin Motor Co. v. Alber, 196 Iowa 88, 194 N. W. 297 (1923); Lamont Sav. 
Bank v. Luther, 200 Iowa 180, 204 N. W. 430 (1925); Wilcox v. Miner, 201 Iowa 
476, 205 N. W. 847 (1926). 

17 4 Coorey, Taxation (4th ed. 1924) §§$1640-69. For ambiguities under 
statutes, see N. C. Cope Ann. (Michie, 1931) §§ 858, 7880(157), 7880(189), 7979- 

18 4 Cootey, TAXATION § 1647, n.74. Injunctive relief is often denied where 
taxes can be collected only by suit. Wall v. Borgen, 152 Minn. 106, 188 N. W. 159 
(1922). But injunction lies even in these jurisdictions if enforcement provisions 
are drastic. Fairley v. Duluth, 150 Minn. 374, 185 N. W. 390 (1921). 

19 Hopkins v. Southern Cal. Tel. Co., supra note 9; Educational Films Corp. v. 
Ward, 282 U.S. 379 (1931). 
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vision permitted recovery by action in the state courts; some 
months later, the taxpayer was turned out of the state courts 
empty-handed because the statutes did not cover his case.”° All 
that remains to complete the picture of confusion is for a court 
to refuse to enjoin collection because of the adequacy of the legal 
remedy, and then for the same court to refuse to entertain an 
action for recovery on the ground that an injunction should have 
been sought. 

The situation involved in Brinkerhoff-Faris Trust & Savings 
Co. v. Hill," was almost as bad. In that case a taxpayer, alleging 
systematic discrimination in assessment, sought to enjoin col- 
lection. The decisional law in the state had, for six years, been 
that the tax commission had no power to correct discriminations 
of this kind, and the commission had regularly refused to enter- 
tain applications for such corrections. The injunction was de- 
nied on the ground that the tax commission had this power, and 
that the taxpayer should have pursued his administrative remedy 
before seeking an injunction. When the taxpayer turned to the 
commission he found that the period fixed by statute for present- 
ing applications had expired, and that it was too late for him to 
obtain the administrative relief to which the court had referred 
him. The Supreme Court of the United States decided, however, 
that this was too much of an imposition upon the taxpayer. 
Thus it may be that some relief from the present confusion will be 
found by utilizing the Fourteenth Amendment to extend federal 
supervision over the adequacy of the taxpayer’s remedy. It 
should, in fairness, be pointed out in this connection that suits for 
recovery of taxes are not often barred merely on the ground 
of failure previously to have sought injunctive relief.” 

The adequacy of the legal means of recovering taxes is, then, 
important not only for the taxpayer who has already paid his 
tax and who is seeking to recover it, but also for the one who 
is seeking to prevent collection in the first instance. With refer- 
ence to recovery, the states can be divided into two groups, de- 
pending on whether they provide for recovery under a statutory 
system, or leave the subject as at common law. 


20 Spring Valley Coal Co. v. State, 198 Ind. 620, 154 N. E. 380 (1926). 

21 281 U. S. 673 (1930). 

22 Salthouse v. Board of County Comm’rs, 115 Kan. 668, 224 Pac. 70 (1924) ; 
St. Johns Elec. Co. v. City of St. Augustine, 81 Fla. 588, 88 So. 387 (1921). 
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II 


Legislation for the return or the recovery of taxes has usually 
provided for one or more of four different types of procedure. 

(1) The legislature may provide for the refundment of specifi- 
cally mentioned illegal taxes, without providing for the return of 
all illegal or unconstitutional taxes. Such statutes have been 
enacted at various times in both the federal and state govern- 
ments.” Specific constitutional provisions in some states require 
that refunds of this character must be made by general, not by 
special, law,”* but a provision forbidding refund by private act 
of money /awfully paid into the treasury has been held not to 
apply to the return of taxes unlawfully paid into the treasury.” 

(2) Administrative refunds are sometimes provided for by 
statute. But it is difficult, in some instances, to tell whether 
statutes governing administrative correction of errors in assess- 
ment and levy, and providing for administrative refunds of illegally 
exacted taxes, apply to taxes collected under invalid statutes.” 
Some courts construe such statutes quite narrowly against the 
taxpayer.”’ For instance, in Kentucky, a statute providing that 
“when it shall appear to the auditor that money has been paid 
into the treasury for taxes when no such taxes were in fact due, 
he shall issue his warrant on the treasury for such money so im- 
properly paid, in behalf of the person who paid the same ”’** has 





23 Examples of such statutes can be found in Coto. Comp. Laws (1921) § 7513; 
Inv. Ann. Stat. (Burns, 1926) § 14,380; Wis. Laws (1929) c. 365; FLA. GEN. 
Laws (1929) c. 14, 542. That such statutes are valid, even though not limited 
to taxes paid under duress or protest, see Smith v. Tennessee Coal, Iron & R. R., 
192 Ala. 129, 68 So. 865 (1915) ; Commercial Nat. Bank v. Board of Supervisors, 
168 Iowa sor, 150 N. W. 704 (1915). See also Minneapolis Brewing Co. v. Bagley, 
142 Minn. 16, 170 N. W. 704 (1919). 

24 Ky. Const. § 59(14), “ to refund money legally paid into the state treasury.” 

25 Commonwealth v. Ferries Co., 120 Va. 827, 92 S. E. 804 (1917), construing 
Va. Const. § 63, cl. 9. 

26 For examples of such statutes, see GA. Cop— ANN. (Michie, 1926) §§ 1102- 
04; Inv. Ann. Stat. (Burns, 1926) §§ 14,251, 14,376-79; Mp. Ann. Cope (Bagby, 
1924) § Io. 

27 Security Nat. Bank v. Twinde, 52 S. D. 352, 217 N. W. 542 (1928), constru- 
ing S. D. Comp. Laws (1929) § 6813. Some courts construe these statutes more 
favorably to the taxpayer. Brenner v. Los Angeles, 160 Cal. 72, 116 Pac. 397 
(1911). 

28 Ky. Stat. (Carroll, 1930) § 162. For a discussion and summary of the cases 
arising under this statute, see Craig v. Security Producing & Distilling Co., 189 Ky. 
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been held to afford the taxpayer no relief.” The decision, how- 
ever, has been partially corrected by subsequent legislative en- 
actment.*° 

The constitutionality of statutes providing for tax refunds has 
sometimes been questioned. However, they have been sustained 
even though they cover taxes paid voluntarily and without pro- 
test.** In the case of a municipality, provision for the return of 
illegally collected taxes may be made under its power to pay its 
debts, even in the absence of an authorizing statute.*? 

(3) Courts of claims have been established in a few states and 
in the national government, and, in a number of states, general 
trial or other courts have been given claims jurisdiction. Such 
jurisdiction is usually restricted to cases involving claims aris- 
ing out of contract, and the tendency has been to construe this 
jurisdiction narrowly. 

Claims for illegally collected taxes have been treated as coming 
within the phrase “‘ implied contract,” which is sometimes covered 
by the statute, on the theory that the government is under an 
obligation to return money held ‘by it to which it is not entitled 
in good conscience,** but this view is not accepted by all courts. 
Express grants of jurisdiction over claims arising out of illegal 
tax collections may, of course, be made to designated courts,** 
and the United States Court of Claims can entertain this type of 
claim on the ground that it involves an act of Congress,** although 
if the court wished to be very technical it might apply the void 





565, 225 S. W. 729 (1920) ; Craig v. Renaker, 201 Ky. 576, 257 S. W. 1018 (1923); 
Coleman v. Inland Gas Corp., 231 Ky. 637, 21 S. W.(2d) 1030 (1929). 

29 Coleman v. Inland Gas Corp., supra note 28. 

80 Ky. Stat. (Carroll, 1930) §§ 4214a-6, 4214b-8. 

81 Commonwealth v. Ferries Co., supra note 25; People ex rel. Eckerson v. 
Board of Education, 126 App. Div. 414, 110 N. Y. Supp. 769 (1908); Adams v. 
Board of Supervisors, 154 N. Y. 619, 49 N. E. 144 (1898). 

82 Blum Co. v. Town of Hastings, 76 Fla. 7, 79 So. 442 (1918). 

83 Ford Motor Co. v. State, 59 N. D. 792, 231 N. W. 883 (1930) ; Welsbach v. 
State, 206 Cal. 556, 275 Pac. 436 (1929). But cf. Sinclair, Owens & Brown v. State, 
69 N. C. 47 (1873) ($50 held too small to invoke claims jurisdiction of supreme 
court). 

84 Spring Valley Coal Co. v. State, supra note 20; Flower v. State, 143 App. 
Div. 871, 128 N. Y. Supp. 208 (1911). 

85 United States v. Hvoslef, 237 U. S. 1 (1915); Van Antwerp v. New York, 
218 N. Y. 422, 113 N. E. 497 (1916). 

86 Dooley v. United States, 182 U. S. 222 (1901). 
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ab initio doctrine and hold that the statute never had any 
legal existence, and that therefore it was not “ involved ” in the 
case. 

Another type of statute which at first glance might seem to 
afford some hope to the taxpayer is that authorizing presentation 
of claims against counties or other local governmental units to 
the governing board, provision being made at the same time for 
the allowance of such claims by these boards. But unless there is 
a specific provision to that effect, these statutes do not cover 
claims arising out of the payment of taxes levied under an invalid 
statute,*’ nor those arising out of illegal tax collections generally.** 

(4) An increasing number of states are providing by statute 
for suits against designated officers or governments to recover 
illegally collected taxes. These statutes are not always as com- 
prehensive as they should be but a number of states have now 
satisfactorily covered this subject. 

Actions to recover taxes may, under these statutes, be brought 
in the general trial courts,*® although in some cases the probate 
courts are designated instead.*® Administrative officers are au- 
thorized to make the refunds upon receipt of a certificate or 
copy of the judgment of the particular court.** Appeals on ques- 
tions involving the constitutionality or application of the recovery 
statute may be taken as in other cases.** Judgments of the 
inferior court may not be assailed collaterally, if no appeal has 
been taken within the time permitted by statute, even though a 
mistake may have been made as to the constitutionality of a 





87 Boyer Bros. v. Board of Comm’rs, 87 Colo. 275, 288 Pac. 408 (1930). 

88 Bradley v. City of Eau Claire, 56 Wis. 168, 14 N. W. 10 (1882); White v. 
Smith, 117 Ala. 232, 23 So. 525 (1897). Contra: Bibbins v. Clark & Co., 90 Iowa 
230, 57 N. W. 884, 59 N. W. 290 (1894). 

89 Mont. Rev. Cope (Choate, 1921) § 2269; Onto Gen. Cope (Page, 1931) 
§§ 5398, 12,075; Wyo. Comp. Stat. ANN. (1920) §§ 6302-06. See also Ariz. Cope 
(Struckmeyer, 1928) § 3136; Iowa Cope (1927) § 7396 (inheritance taxes) ; S. D. 
Comp. Laws (1929) § 6826. 

40 Ara. Cope (Michie, 1928) §§ 3142-46; Mo. Rev. Stat. (1929) § 9981. 

41 N. Y. Cons. Laws (Cahill, 1930) c. 61, § 296; N. D. Comp. Laws (Supp. 
1925) § 2346b11; S. C. Crv. Cope (1922) § 511; Colo. Ann. Stat. (Mills, 1930) 
$6343. In the absence of court action, some states require the administrative officer 
to obtain the certificate from a law officer, such as the attorney general. See, as to 
legacy and succession taxes, Mass. Gen. Laws (1921) c. 58, § 27. 

42 Blan v. Hollywood Realty Co., 218 Ala. 1, 118 So. 257 (1927). 
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statute.** The Supreme Court of the United States has indicated 
that it will not interfere with this rule forbidding collateral at- 
tack,** although the rule is perhaps to be confined to final decrees 
or judgments,** and it is very doubtful whether this “ hands off ” 
policy would be followed in the case of temporary orders, such 
as those entered under inheritance tax statutes, ordering tentative 
payment or deposit of securities.*® 

New York, Iowa, and Mississippi have held that recovery 
statutes applying to taxes “ erroneously or illegally ” paid, or to 
taxes for stamps “ erroneously affixed” permit the recovery of 
illegal or unconstitutional taxes.** Arkansas, on the other hand, 
has held that taxes paid under an invalid statute may not be 
recovered under a statute relating to taxes “erroneously as- 
sessed” but that only illegal taxes may be recovered under this 
provision.** 

The courts of those states which have statutes permitting re- 
covery of money paid under mistake of law are not favorably 
disposed toward the extension of these statutes to cover taxes,*® 





43 Beck v. State, 196 Wis. 242, 219 N. W. 197 (1928), certiorari denied, 278 
U. S. 639 (1928) ; cf. Hanchett Bond Co. v. Morris, 143 Okla. 110, 287 Pac. 1025 
(1930). 44 Manley v. Park, 187 U. S. 547 (1903). 

45 Manley v. Park, 187 U.S. 547 (1903), involved a final judgment. 

46 A decision handed down by a New York surrogate, refusing to vacate an 
order fixing a maximum tax and ordering a deposit of bonds as security, is unsatis- 
factory. See Jn re Burrough’s Estate, 137 Misc. 844, 244 N. Y. Supp. 640 (1930). 
The problem in this type of case is, of course, whether the bonds shall be returned 
immediately, if the tax is presumably invalid under the Farmers’ Loan & Trust case, 
or whether the taxpayer must wait until the contingency occurs before getting back 
the bonds. It is inconceivable that the bonds would be retained permanently by 
the state when the taxes which they were to secure could never be collected. In re 
Muir’s Estate, 139 Misc. 434, 248 N. Y. Supp. 143 (1931), is a more convincing de- 
cision, in view of the time involved, and visualizes the possibility of not collecting 
the tax when the contingency occurs. 

47 Matter of O’Berry, 179 N. Y. 285, 72 N. E. 109 (1904); People ex rel. 
Noyes v. Sohmer, 81 Misc. 522, 143 N. Y. Supp. 475, 159 App. Div. 929 (1913), 
s.c., 210 N. Y. 619, 104 N. E. 1138 (1914) ; Commercial Nat. Bank v. Board of 
Supervisors, supra note 23; Pearl River County v. Lacey Lumber Co., 124 Miss. 
85, 86 So. 755 (1920) ; Boyer Bros. v. Board of Comm’rs, supra note 37. So, too, 
“wrongfully or illegally collected.” See Security Nat. Bank v. Twinde, supra note 
27. Under U. S. Rev. Start. § 3220, “ erroneously or illegally ” was assumed to in- 
clude unconstitutionally collected taxes. See Chesebrough v. United States, 192 
U.S. 253 (1904). 

48 Walton v. Arkansas County, 153 Ark. 285, 239 S. W. 1054 (1922). 

49 Simpson v. New Orleans, 133 La. 384, 63 So. 57 (1913) [construing La. Civ. 
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although recovery may be permitted under them if taxes are 
expressly mentioned.” 

The tendency to construe tax recovery statutes narrowly 
against the taxpayer is also illustrated by decisions restricting re- 
covery to particular kinds of taxes, such as property, local, or 
state taxes, as the case may be, although the statutes are not 
clear that no other taxes were to be included.” The liberal in- 
terpretation customary in the application of remedial legislation 
has not been characteristic of the courts’ attitude toward tax 
recovery statutes. Some restrictions, of course, are justifiable 
— for instance, the denial of relief for trivial irregularities in the 
assessment, levy, or collection and the requirement of a showing 
that the tax was not equitably due.” 

The party against whom the action must be brought varies. 
It may be the state, county, city, or other territorial subdivision 
of the state for whom the tax was collected.** Or, the statute may 
provide for suit against the collecting officer, and may or may 
not make satisfactory provision for paying the judgment if the 
taxpayer is successful. In Michigan, however, action against the 
officer is expressly forbidden.** When a judgment has been ob- 


tained in accordance with the statutory provision, mandamus 
will lie to compel the designated disbursing officer to make the 
proper payment.”° 





Cope (Merrick, 1925) § 2301]; Wingerter v. City and County of San Francisco, 
134 Cal. 547, 66 Pac. 730 (1901) ; cf. Factors & Traders’ Ins. Co. v. New Orleans, 
25 La. Ann. 454 (1873); Dupre v. City of Opelousas, 161 La. 272, 108 So. 479 
(1926) [construing La. Rev. Cope or Prac. (Marr, 1927) art. 18]. On §§ 2301, 
2302, and 2303 of the Code, see also State ex rel. Newgass v. New Orleans, 38 La. 
Ann. 119 (1886); Sims v. Village of Mer Rouge, 141 La. 91, 74 So. 706 (1917). 

50 Norwood v. Goldsmith, 168 Ala. 224, 53 So. 84 (1910); Ga. Copr ANN. 
(Michie, 1926) § 4317. 

51 O’Brien v. County of Colusa, 67 Cal. 503, 8 Pac. 37 (1885); Spring Valley 
Coal Co. v. State, supra note 20; see Prescott v. City of Memphis, 154 Tenn. 462, 
285 S. W. 587 (1926). On construction of statutes, see Note (1904) 94 Am. St. 
Rep. 439. 

52 Board of Comm’rs v. Armstrong, 91 Ind. 528 (1883); Carton v., Board of 
Comm’rs, 10 Wyo. 416, 69 Pac. 1013 (1902). 

53 See the elaborate provisions for joining parties, in Wyo. Comp. Stat. ANN. 
(1920) §§ 6302-06. See also for statutes governing suit, Mont. Rev. Cope (Choate, 
1921) § 2269; Onto Gen. Cope (Page, 1931) §$§ 5398, 12,075; Nes. Comp. STAT. 
(1929) § 77-1923, pt. 2. 54 Micu. Comp. Laws (1929) § 3748. 

55 Allgood v. Sloss-Sheffield Steel & Iron Co., 196 Ala. 500, 71 So. 724 (1916); 
Blan v. Hollywood Realty Co., supra note 42. 
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The substantive rules of relief thus far considered have all 
assumed legislative intervention in aid of the taxpayer. If the 
statute expressly covers his case, and if he complies exactly with 
it, return of his payment may be obtained. - Sometimes these 
statutes dispense with the common-law requirements of protest 
and payment under compulsion.” The statute in such a case 
furnishes the only standard with which the taxpayer can be held 
to comply. Previously existing common-law remedies are not 
taken away merely because of a recovery statute; but the statute 
may, and sometimes does, provide that the statutory remedy shall 
be exclusive.” It has been decided, however, that, so far as 
citizens of other states are concerned, even a state statute of 
this kind can not cut off the common-law remedy against the tax 
collector, if such non-residents wish to pursue this remedy in the 
federal courts.” 

Ill 


The generally stated rule in the absence of statute is that 
illegally collected taxes may not be recovered unless they are 
paid under compulsion and under protest. It should be noted 


that there is a similar doctrine applicable to payments made 
under compulsion in transactions between private parties.°° The 
tule applies to taxes generally,®“* including special assessments 
and illegal as well as unconstitutional taxes. 





56 FREUND, Op. cit. supra note 11, at 567; Miss. Cope ANN. (1930) § 3276. See 
Adams v. Board of Supervisors, supra note 31; 3 CooLey, TAXATION (4th ed. 1924) 
§ 1278. 

57 §. C. Crv. Cope (1922) § 513; Utan Comp. Laws (1917) § 6096. See Bank 
of Holyrood v. Kottmann, 132 Kan. 593, 296 Pac. 357 (1931). 

58 International Paper Co. v. Burrill, 260 Fed. 664 (D. Mass. 1919). 

59 See Notes (1927) 48 A. L. R. 1381; (1931) 74 A. L. R. 1301. A leading case 
dealing with illegally, though not unconstitutionally, collected taxes, is Elliott v. 
Swartwout, ro Pet. 137 (U. S. 1836). Indirect recovery, as by set-off, is not per- 
mitted either. See a recent case discussing this rule, State v. Canfield Oil Co., 34 
Ohio App. 267, 171 N. E. 111 (1930) ; Note (1926) 41 A. L. R. 1110. But see N. C. 
Cope Ann. (Michie, 1927) § 7880(157) (tax due is debt for purposes of set-off). 

60 See KEENER, Quasi-ConTrRAcTs (1893) c. 10. 

61 No recovery: Commissioners of Thomson v. Norris, 62 Ga. 538 (1879). 
Recovery: Matheson v. Town of Mazomanie, 20 Wis. 191 (1865) ; Fecheimer Bros. 
& Co. v. Louisville, 84 Ky. 306, 2 S. W. 65 (1886). See Board of Council of Har- 
todsburg v. Renfro, 22 Ky. L. Rep. 806, 58 S. W. 795 (1900). 

62 Dexter v. Boston, 176 Mass. 247, 57 N. E. 379 (1900); National Rockland 
Bank v. Boston, 296 Fed. 743 (D. Mass. 1924). 

83 Elliott v. Swartwout, 10 Pet. 137 (U.S. 1836). 
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The Georgia court stated the attitude of many courts when it 
said that three elements are essential and must concur to main- 
tain an action to recover an illegal tax payment: (1) the tax 
must have been collected without authority; (2) the money must 
have been received by the government; (3) payment must have 
been under duress.** Protest is not stressed as an essential; nor 
is it in the cases involving payments under duress by one private 
individual to another. 

Little attention has been given in judicial opinions to the 
question whether the rule should be the same in tax cases as it 
is in cases of dealings between private individuals.® Courts have 
been unwilling to formulate different rules for the two types of 
situations, and although some of them manifest a disposition to 
be more lenient toward the taxpayer than toward the ordinary 
payer because of the inequality of the parties, the majority of 
courts are anything but lenient toward him. 

Several reasons have been advanced in support of the rule 
denying recovery of taxes paid voluntarily and without protest. 

A. The plaintiff should have resisted payment of the tax. This 
does not mean forcible physical resistance ordinarily (although 
one may have some doubts on this score after reading the cases 
on voluntary payment), but means that preventive or defensive 
relief should have been invoked at some earlier stage. Not all 
courts deny recovery on this ground,” nor on the ground that 
administrative remedies should first have been exhausted,”’ but 





64 First Nat. Bank of Americus v. Mayor, 68 Ga. 119, 122 (1881). 

65 Cf. Doll v. Earle, 59 N. Y. 638 (1874) ; Flower v. Lance, 59 N. Y. 603 (1875); 
Ga. Cope Ann. (Michie, 1926) § 4317. 

66 Chicago v. Klinkert, 94 Ill. App. 524 (1900); Gould v. Board of Comm'rs, 
76 Minn. 379, 79 N. W. 303 (1899). 

67 Jn re Burrough’s Estate, 137 Misc. 844, 853, 244 N. Y. Supp. 640, 646 (1930), 
cites four cases of payments between private individuals to support a tax decision. 
But in Kentucky where recovery is allowed for mistake of law generally, recovery of 
taxes is permitted more readily than in most states. Spalding v. City of Lebanon, 
156 Ky. 37, 160 S. W. 751 (1913) ; and cases cited note 73, infra. 

68 First Nat. Bank of Americus v. Mayor, 68 Ga. 119, 124 (1881); Braddock 
Iron Mining Co. v. Erskine, 155 Minn. 70, 192 N. W. 193 (1923). 

69 See cases cited in note 22, supra. 

70 Brenner v. Los Angeles, 160 Cal. 72, 116 Pac. 397 (1911); Aetna Ins. Co. v. 
City of New York, 153 N. Y. 331, 47 N. E. 593 (1897); Second Nat. Bank v. 
New York, 213 N. Y. 457, 107 N. E. 1039 (1915). 
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as to the latter some courts take a different view." Whether 
this argument should be considered weighty will depend largely 
upon the effectiveness of such injunctive, declaratory, or defensive 
relief as is available. No general appraisal of the soundness of 
this reason can be made, therefore, without examining for each 
particular jurisdiction the status of these remedies. It is cer- 
tainly true that preventive relief is so grudgingly given in some 
jurisdictions that to deny recovery on this ground would be 
most unfair. 

B. Ignorance of the law does not constitute a ground for relief. 
As stated by the Iowa court, “the principle upon which courts 
refuse to relieve mistakes in law, is, we suppose, the fact that 
the law presumes every man to be cognizant not only of what are 
its provisions in force, but how far they are valid and opera- 
tive.” “ A much more satisfactory and frank statement of the 
attitude of the courts on this subject would be for them to say 
that they deem it inadvisable to afford relief in mistake of law 
cases even though the parties are ignorant of the law, as they gener- 
ally are. Recovery is not denied because people are either igno- 
rant or cognizant of the law. People are deemed ignorant of the 
law in these cases, and recovery is denied, because of some actual 
or fancied reason of logic, precedent, or policy. Obviously, if a 
person actually knew that he was paying an illegal tax and never- 
theless paid it without compulsion, recovery would be denied.” 

C. Only an exercise of legislative power can authorize the re- 
payment of money which has been paid into the treasury. Ac- 
cording to this view the courts can not by judgment or decree 
order the payment of money from the treasury.”* What a court 
is really saying when it adopts this reasoning is that it can not 
grant recovery because it does not have the power finally to en- 
force judgment. This is true in case of action against the state 
without its consent, but is not true if the action is against the 





71 Clarke v. County of Stearns, 66 Minn. 304, 69 N. W. 25 (1896). 

2 Kraft v. City of Keokuk, 14 Iowa 86, 87 (1862). See also Yates v. Royal 
Ins. Co., 200 Ill. 202, 206, 65 N. E. 726, 728 (1902). 

78 Bruner v. Stanton, 102 Ky. 459, 43 S. W. 411 (1897); Fecheimer Bros. & 
Co. v. Louisville, supra note 61, cf. Garrison v. Tillinghast, 18 Cal. 404 (1861) ; 
Tripler v. City of New York, 125 N. Y. 617, 26 N. E. 721 (1891). 

** Minneapolis Brewing Co. v. Village of Bagley, 142 Minn. 16, 170 N. W. 
704 (1919); cf. McAdoo Petroleum Corp. v. Pankey, 294 Pac. 322 (N. M. 1930). 
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collecting officer, unless the case is of such a nature that the 
court would hold it to be in substance an action against the state. 
If the money had not been covered into the treasury action to 
recover it from a special fund would lie,” 

This reasoning does not apply to actions against a local govern- 
mental unit. Judgments against these units are constantly being 
rendered, and even in the absence of a statute authorizing the 
action, the rendition of such a judgment is not considered a 
legislative act appropriating money from the municipal treasury. 

D. The taxpayer has received the benefits resulting from the 
government’s expenditure of the tax money. According to one 
opinion a tax is “intended for immediate expenditure for the 
common good, and it would be unjust to require its repayment 
after it had been thus, in whole or in part, properly expended, 
which would often be the case if suit could be brought for its re- 
covery without notice having been given at the time of payment; 
and there would be no bar against its insidious spring but the 
statute of limitations.” "° This refers, of course, to that general 
benefit which every taxpayer receives from the maintenance of 
government. 

A more direct benefit is illustrated in the license cases. Thus, 
in a liquor license case, one court said: “the great fact on which 
this case turns, in our judgment, is that Norris voluntarily paid 
the license to retail liquors, acted under it, and got the considera- 
tion in full for which it was paid.” ™’ Similarly, the Ohio court 
said that the plaintiff had “ enjoyed the monopoly which these 
illegal ordinances were calculated to afford; and it is fair to pre- 
sume, as in all such cases, that he has got back the money paid 
for his licenses from his customers, in the increased price of his 
commodities.” “* The immunity from prosecution enjoyed during 
the license period has also been stressed as a reason for denying 
relief in these cases.” 


—_£, 


75 The courts tend to attach some importance to the fact of actually “ cover- 
ing” the money into the treasury. See McAdoo Petroleum Corp. v. Pankey, 
supra note 74. 

76 Borough of Allentown v. Saeger, 20 Pa. St. 421 (1853). This case involved 
an illegal tax. See also Laredo v. Lowry, 4 Tex. Civ. App. 559, 20 S. W. 89 
(1892). 77 Commissioners of Thomson v. Norris, 62 Ga. 538, 541 (1879). 

78 Mays v. Cincinnati, 1 Ohio St. 269, 279 (1853); cf. Washington v. Barber, 
Fed. Cas. No. 17,224 (D. C. 1837). 

79 Kraft v. City of Keokuk, 14 Iowa 86 (1862). 








RECOVERY OF ILLEGAL TAXES 515 


A more difficult situation arises if only a portion of the license 
period has expired when the licensing statute is declared invalid. 
Kentucky, under its general policy of permitting recovery of 
money paid under mutual mistake of law, would very likely per- 
mit the recovery of the amount of the payment apportionable to 
the unexpired term.*° Recovery of part of the license money has 
been permitted where the statute was valid when the license was 
granted but was rendered invalid by a subsequent constitutional 
amendment.** Neither the void ab initio doctrine as to the effect 
of an invalid statute nor the usual doctrine concerning mistake 
of law is applicable in such a case. Recovery can therefore be 
permitted on the general equitable ground that it would be unfair 
for the government to keep the money when it had disabled itself 
from continuing the privilege granted to the licensee. The same 
result could be obtained in the case of a license granted under a 
statute declared invalid during the license period, if the void ab 
initio doctrine were not applied. But the same factors of policy 
causing courts to apply that doctrine in other cases would perhaps 
influence some courts to deny relief in this type of case, and these 
factors would be tucked under such phrases as “ voluntary pay- 
ment ” or “ paid without protest.” | 

E. The taxpayer is only nominally the real payer and refuses 
to refund the money to those from whom he collected it. Re- 
covery has been denied by some courts because the taxpayer had 
collected the amount of the tax from his customers, and had mani- 
fested no intention to refund it, or it appeared impracticable to 
refund it, even if recovery from the government had been per- 
mitted.** When the facts warrant its application, this rule is 
fair, especially since the customer would be unable to recover 
in an action against the merchant, under the general mistake of 
law rule.** His only opportunity to avoid paying the amount of 
the tax is to delay payment of the purchase price until the taxing 
statute is declared invalid, and then to get a set-off equal to the 





80 Spalding v. City of Lebanon, supra note 67, seems to be a case permitting 
tecovery of the payment for the unexpired period. For a discussion of many of 
the cases, pro and con, see Blum Co. v. Hastings, 76 Fla. 7 (1918). 

81 Allsman v. Oklahoma City, 21 Okla. 142, 95 Pac. 468 (1908). 

82 Standard Oil Co. v. Bollinger, 337 Ill. 353, 169 N. E. 236 (1929). 

83 See the discussion of these cases in Field, Government Bonds and Private 
Promises Under Unconstitutional Statutes (1931) 17 Iowa L. Rev. 1. 
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amount of the tax.** In New York the taxpayer has been per- 
mitted to recover where he could be treated as the agent of the 
customer (the taxpayer being a broker) and was under a legal 
obligation to pay the amount over.*° 

F. To permit recovery would disrupt governmental finance. 
This view is expressed in an early South Carolina case in which it 
is said that to encourage such actions “ would be to remove the 
sense of security for past transactions, and to let loose a great 
deal of treacherous litigation ” after the money had been expended 
on the assumption that it was lawfully acquired.** No doubt 
security for past transactions is as important in dealings between 
the government and the individual as between private parties. 
This objection could be removed, in large part, by proper budget 
arrangements, but, at best, it is a difficult problem in the states 
where one or two collecting units disburse tax money to five or ten 
spending authorities. In the absence of a statutory system, how- 
ever, and as things now stand in many jurisdictions, this reason 
for discouraging tax recovery actions is not to be dismissed 
lightly. 

Opposed to this general view is the statement found in an Ohio 
opinion, that “indeed, it would be difficult to find substantial 
reason for holding that one who observed the forms of the statute 
by paying his money into the treasury, should be left in a worse 
condition than one who treated the act at all times as a mere 
nullity.” This opinion, it should be noted, does not state the 
rule for Ohio either, as Ohio follows the general common-law 
rule unless it is abrogated by statute.* 

Assuming that a tax has been paid under protest and under 
compulsion, action to recover it may, in the absence of statute, 
be brought by the taxpayer against the officer to whom the pay- 
ment was made.*® This action may take the form of a suit in 





84 Sinclair Ref. Co. v. Hutchinson Oil Co., 104 Kan. 719, 180 Pac. 807 (1919). 

85 Van Antwerp v. New York, supra note 35. 

86 Robinson v. City of Charleston, 2 Rich. L. 317 (S. C. 1846); Coleman v. 
Inland Gas Corp., supra note 28; Gould v. Board of Comm’rs, supra note 66. 

87 Catoir v. Watterson, 38 Ohio St. 319, 320 (1882). 

88 Scottish Union & Nat. Ins. Co. v. Herriott, 109 Iowa 606, 80 N. W. 665 
(1899) ; White River Lumber Co. v. Elliott, 146 Ark. 551, 226 S. W. 164 (1920) ; 
Note (1927) 48 A. L. R. 1395; Field, The Effect of an Unconstitutional Statute in 
the Law of Public Officers: Liability of Officer for Action or Nonaction (1928) 
77 U. or Pa. L.. Rev. 155, 166. Payment to an agent of the defendant officer is 
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equity to enjoin payment over to the government.*® It may also 
be an action on the officer’s bond,*°® or one for money had and re- 
ceived." The officer is responsible in some states whether he 
retains the money or not, although there is great confusion in the 
cases as to the effect of payment over to the government.*? Courts 
which disregard such payments argue that the officer committed 
the wrong; he, therefore, is to be held liable. The protest made at 
the time of payment is said to constitute notice to the officer that 
he should retain the money.” If he pays it over under such cir- 
cumstances he does so at his own risk. 

The Federal Government and some of the states have statutes 
compelling the officer to turn into the treasury any moneys col- 
lected by him.** Under these statutes *° the officer’s responsibility 
to the taxpayer is not always clear, although the moral obligation 
of the government to reimburse him may be. 

When statutory provision is made for actions against collecting 
officers, it is important that some means be clearly provided for 
substituting successors in office as defendants in case of the 
death of the original defendant. Otherwise provisions for pay- 
ment out of the treasury may be ineffective.” 





sufficient to impose liability on the principal. International Paper Co. v. Burrill, 
260 Fed. 664 (D. Mass. 1919). 8% Standard Oil Co. v. Bollinger, supra note 82. 

90 The Sonoma County Tax Case, 13 Fed. 789 (C. C. D. Cal. 1882). 

91 Toy Nat. Bank v. Nelson, 38 F.(2d) 261 (N. D. Iowa 1930). 

92 See discussion in Elliott v. Swartwout, 10 Pet. 137 (U. S. 1836); Interna- 
tional Paper Co. v. Burrill, supra note 88; First Nat. Bank v. Norris, 113 Ark. 
138, 167 S. W. 481 (1914), Note (1908) 11 L. R. A. (N.s.) 1104; 3 Cootey, TAxa- 
TION (4th ed. 1924) § 1299. 

93 Tyler v. Dane County, 289 Fed. 843 (W. D. Wis. 1923). See p. 523, 
infra. Some statutes provide that the officer shall retain the money until the dis- 
pute is settled. Nes. Comp. Stat. (1929) §§ 77-1923, 6018-19; Oxia. Comp. 
Stat. Ann. (Bunn, 1921) §§ 9970-71. 

94 Massachusetts enacted such a statute as early as 1854. Mass. Acts and Res. 
1854, c. 17. For the development of the federal law on this point see FREUND, 
op. cit. supra note 11, at 242 et seq. 

95 The reason for such statutes is quaintly expressed in Town of Cahaba v. 
Burnett, 34 Ala. 400, 404 (1859): “ regarding the money as his own, he might be 
induced to adopt a style of living, or to dispense benefactions, not justified by his 
fortune.” Another reason for them is that they guard against too great delay in 
the receipt of the money by the government. 

96 For statutes in which this is done, see ALA. Cope (Michie, 1928) § 3144; Ky. 
Stat. (Carroll, 1930) §$§ 4214a-6, 4214b-8. 

87 Smietanha v. Indiana Steel Co., 257 U. S. 1 (1921). See the discussion of 
this case in FREUND, op. cit. supra note 11, at 567-68. 
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Action need not be brought against the officer, but may, as pre- 
viously indicated, be brought against the city or county for whom 
the officer acted.** But the taxpayer must make an election. He 
can not sue both in independent actions.” In an action against 
the municipality, it is not necessary to join the collecting officer, 
for he is merely the defendant’s agent.*°° On this theory the 
municipality could not plead in defense that the officer still re- 
tained the money, and there is some authority for this view.“ In 
Iowa, however, mandamus to compel a refund by the officer is said 
to be the proper course in such a case.*°* And on an agency theory 
it is difficult to explain the New York holding that the city is 
liable despite the fact that the collector is neither appointed nor 
controlled by the city.*°° Furthermore, Texas apparently holds 
that, if the taxes were for the use of another governmental unit, 
the city is not liable, even though its officers made the collec- 
tions.** 

The city can not plead that it has expended the money for 
public improvements, nor, in many states, that it has paid it over 
to some other governmental agency.*® Neither is it a valid de- 
fense that the city has exceeded its constitutional debt limit, for 
an obligation to repay illegally collected taxes is said not to be 
within the meaning of the term “ debt ” as used in such consti- 
tutional provisions.’ 

The state, in the absence of statute, is not liable to suit in 





98 Tyler v. Dane County, supra note 93; St. Johns Elec. Co. v. City of St. 
Augustine, supra note 22; International Paper Co. v. Burrill, supra note 88. See 
also Scottish Union & Nat. Ins. Co. v. Herriott, supra note 88. 

99 Ware v. Percival, 61 Me. 391 (1873); Raleigh v. Salt Lake City, 17 Utah, 
130, 53 Pac. 574 (1898). 

100 Salthouse v. Board of Comm’rs, 115 Kan. 668, 224 Pac. 70 (1924). See the 
Wyoming statutes cited note 53, supra, for provisions on joining government and 
officers. 

101 County of Galveston v. Galveston Gas Co., 72 Tex. 509, 10 S. W. 583 
(1889) (no proof of payment over required); Bank v. New York, 43 N. Y. 184 
(1870) (payment over presumed). 

102 Eyerly v.-Jasper County, 72 Iowa 149, 33 N. W. 609 (1887). 

103 Bank v. New York, supra note ror. 

104 County of Galveston v. Galveston Gas Co., supra note tot. 

105 Pearl River County v. Lacey Lumber Co., 124 Miss. 85, 86 So. 755 (1921); 
Ward v. Commissioners of Love County, 253 U. S. 17 (1920) ; Hodgins v. Board 
of County Comm’rs, supra note 2. 

106 Thomas v. Burlington, 69 Iowa 140 (1886). 
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either the state*°’ or the federal*°* courts. But a state may con- 
sent to suit in its own courts, and also, it appears, in the federal 
courts; but it may confine its consent to actions in the state courts 
alone.*°? In Tyler v. Dane County,”° a distinction was drawn 
between an action against the treasurer in his official capacity 
and in his individual capacity. The court suggested that if the 
judgment would have to be paid out of public funds the suit 
should be considered as prohibited by the Eleventh Amendment, 
because it would then be against him in his official representative 
capacity. On the other hand, it has been suggested that if the 
taxing statute is unconstitutional the “ stripping doctrine ” should 
apply, so that the officer would be treated as a private individual 
acting without the authority or protection of law.’*** Thus, if per- 
sonal property has been seized for taxes under an invalid statute 
it may be recovered from the officer in an action of detinue, and 
this is not considered an action against the state or against the 
officer in his official capacity.*”” 

With respect to the period of limitations during which tax re- 
covery actions must be brought, the tendency is to make it short.”** 
Some statutes provide for as short a period as thirty days. Others 
allow six years, but much shorter periods are usual. And even 





107 Lord & Polk v. State Board of Agriculture, 111 N. C. 135, 15 S. E. 1032 
(1892). 

108 Hans v. Louisiana, 134 U. S. 1 (1890); Tyler v. Dane County, supra note 
93. In Scottish Union & Nat. Ins. Co. v. Herriott, supra note 88, a demurrer was 
filed by the officer in his official capacity, and it was sustained. On the Eleventh 
Amendment, see Hyneman, Judicial Interpretation of the Eleventh Amendment 
(1927) 2 Inn. L. J. 371. 

109 Smith v. Reeves, 178 U. S. 436 (1900). 

110 Supra note 93. 

111 Scottish Union Nat. Ins. Co. v. Herriott, supra note 88. 

112 Poindexter v. Greenhow, 114 U. S. 270 (1884). 

113 Ara, Cope (Michie, 1928) § 3146 (6 years); Iowa Cope (1927) §$ 7396 (5 
years) ; Ky. Star. (Carroll, 1930) §§ 4214a-6, 4214b-8 (2 years, license taxes) ; N. Y. 
Cons. Laws (Cahill, 1930) § 296-3 (3 years after judgment entered, application 
must be made for refund); N. C. Cope Ann. (Michie, 1927) $7979 (90 days 
after payment) ; R. I. Gen. Laws (1929) c. 1355, § 24 (2 years, inheritance taxes) ; 
S. C. C1v. Cope (1922) $511 (30 days); S. D. Comp. Laws (1929) § 6826 (30 
days); Wyo. Comp. Stat. ANN. (1920) § 6302-6 (1 year). See the statute cited 
and discussed in National Rockland Bank v. Boston, 296 Fed. 743 (D. Mass. 1924). 
Some inheritance tax statutes provide that no recovery can be obtained after the 
estate has been closed and final decrees entered. See Kan. Rev. Stat. ANN. (1923) 
§ 79-1517. 
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though the period of limitations may not have expired, recovery 
may be barred by laches.’** But recent federal court opinions 
indicate that if the tax payment is made under compulsion the 
state may not too severely restrict the period during which actions 
to recover may be instituted.**° 

The cause of action accrues immediately upon payment of the 
tax; no demand for the return of the tax need be made unless 
required by statute.**° Accordingly, the period of limitations be- 
gins to run immediately, not when the statute is declared unconsti- 
tutional, although the illegality of the tax may not have been 
previously recognized."*’ Statutes of limitations governing actions 
on contract are not applicable, as there is no contract, express or 
implied, according to some courts.*** 

The problem of interest is one that has been subjected to statu- 
tory solution in some states,’’® but in many no statutes govern the 
subject. And those states having interest statutes do not always 
extend them to all kinds of taxes.’*° In the absence of statute the 
“weight of authority ” is perhaps that interest may be recov- 
ered,’** although the authorities are divided.*”* 

Once the taxpayer recovers his payment he may, ordinarily, 
feel that he is safe.*** But the federal rule is apparently that the 





114 Laches will bar at common law. See Allgood v. Sloss-Sheffield Steel & Iron 
Co., supra note 55; cf. Evans & Steele, 125 Tenn. 483, 145 S. W. 162 (1911). 

115 Sneed v. Schaffer Oil & Refining Co., 35 F.(2d) 21 (C. C. A. 8th, 1929) 
(thirty days insufficient) ; see Carpenter v. Shaw, 280 U. S. 363 (1930). Contra: 
Blackwell v. City of Gastonia, 181 N. C. 378, 107 S. E. 218 (1921). 

116 Rath v. Chicago, 207 Ill. App. 117 (1917); 3 Coorey, TAxaTion (4th ed. 
1924) § 1301, n.30, 31. But see the statute in Nebraska, requiring a written de- 
mand. Nes. Comp. Strat. (1929) § 77-1923, pt. 2. 

117 Sperry & Hutchinson Co. v. Mattson, 64 Utah, 214, 228 Pac. 755 (1924); 
Salthouse v. Board of Comm’rs, supra note 100; 3 Coorey, TAxaTIoN (4th ed. 
1924) § 1304. 

118 Rath v. Chicago, supra note 116. Compare cases cited in notes 33, 34, 
supra. 

119 See, e.g., Coro. ANN. Stat. (Mills, 1930) § 6343 (10%); Ky. Srar. (Car- 
roll, 1930) §§ 4214a-6, 4214b-8. 

120 §. D. Comp. Laws (1929) §§ 6793, 6813, 6821, 6826; Ky. Srar. (Carroll, 
1930) §§ 4214a-6, 4214b-8. 

121 See the discussion of this question in Chicago, St. P. & M. Ry. v. Mundt, 
229 N. W. 394 (S. D. 1930). 

122 See Note (1928) 57 A. L. R. 357. 

123 Adair County v. Johnston, 160 Iowa 683, 142 N. W. 210 (1896) ; Graves 
County v. First Nat. Bank, 108 Ky. 194, 56 S. W. 16 (1900). 
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government may reclaim the tax refund if its return was effected 
because of a mistake of law.*** 

The rule that taxes paid under protest and under compul- 
sion may be recovered even in the absence of statute was formu- 
lated by the state courts without reference to any federal 
constitutional provision, but the opinions in Ward v. Commis- 
sioners of Love County,’ and Carpenter v. Shaw,'** indicate 
that it might have been forced upon them in time if they had 
not formulated it themselves. In the first case, the Supreme 
Court held that no state statutory authority is necessary 
for the recovery of an illegal tax paid under compulsion. The 
opinion bases the obligation to repay taxes collected under duress 
on the due process clause of the Fourteenth Amendment. The 
opinion in the Carpenter case goes somewhat further and states 
that “a denial by a state court of a recovery of taxes exacted in 
violation of the law or constitution of the United States by com- 
pulsion is itself in contravention of the Fourteenth Amendment.” 
In both of these cases an independent federal question was pre- 
sented (the taxation of Indian lands), and they do not go so far 
as to hold that a tax exacted in contravention of a state constitu- 
tional provision must be returned, if paid under duress, but that 
step is a short one, indeed, for the court to take. The recent trend 
in extending federal judicial supervision over the adequacy of 
state remedies against arbitrary tax procedures will very likely 
extend to the adequacy of remedies for the recovery of unconsti- 
tutional and illegal taxes generally.**’ The reliance placed in 
these opinions on the due process clause makes this seem the 
more probable. 


IV 


It will be remembered that the rule is that in the absence of 
statute recovery will be permitted if the taxes have been paid 





124 United States v. Standard Spring Mfg. Co., 23 F.(2d) 495 (D. Minn. 
1927). 

125 253 U.S. 17 (1920). 126 280 U. S. 363 (1930). 

127 See also Sneed v. Schaffer Oil Co., supra note 115. See the statement of 
the Kentucky Court of Appeals in Coleman v. Inland Gas Corp., supra note 28, 
that no federal question is involved if the payment is voluntary. This does not 
necessarily mean that the definition of what constitutes a voluntary payment is 
a non-federal question although that court indicates that it would so regard it. 
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(1) under protest, and (2) under compulsion. Each of these 
conditions will now be considered separately. 

A. Protest. Protest may be made a prerequisite by statute,’** 
but may be dispensed with,’*® and the latter has been done for 
some federal taxes.*° Some courts hold protest to be necessary 
unless expressly dispensed with by statute; *** others dispense 
with it unless it is expressly required by statute.*** 

Some statutes require written protests,** but unless this is the 
case an oral protest is sufficient, though decisions permitting re- 
covery on oral protests are not numerous.*** If the statute pre- 
scribes that the protest be written, the taxpayer himself must 
apparently write it; a memorandum of protest written out by a 
clerk in the collector’s office is insufficient if the clerk is under 
orders from the collector to make such memoranda as part of the 
routine office work.**° 

The protest must be sufficiently specific to enable the collector 
and the court to know that payment was resisted because of the 
illegality or invalidity of the tax.*** Statutes may require certain 





128 National Rockland Bank v. Boston, supra note 113, discussing Mass. 
Gen. Laws (1921) c. 60, §98; Sperry v. Hutchinson Co., 64 Utah, 214, 228 
Pac. 755 (1924). See Ky. Srar. (Carroll, 1930) §§ 4214a-6, 4214b-8; Kan. Rev. 
Stat. ANN. (Supp. 1930) § 79-2005; Mont. Rev. Cope (Choate, 1921) § 2269; 
Nes. Comp. Stat. (1929) § 77-1923; Uran Comp. Laws (1917) § 6094. See 
3 Coorey, TaxaTION (4th ed. 1924) § 2585. 

129 Ara. Cope (Michie, 1928) § 3143; Iowa Cope (1927) § 7235; Muss. CopE 
ANN. (1930) § 8270; Whyte v. State, 63 Cal. App. 1292, 294 Pac. 417 (1930). 

180 See discussion in FREUND, op. cit. supra note 11, § 266; Hyatt Roller 
Bearing Co. v. United States, 43 F.(2d) 1008 (Ct. Cl. 1930). On protest gen- 
erally, see Note (1929) 64 A. L. R. 26. 

131 Union Land & Timber Co. v. Pearl River County, 141 Miss. 131, 106 So. 
277 (1925). Accord: Blackwell v. City of Gastonia, 181 N. C. 378, 107 S. E. 
218 (1921). 

182 Smith v. Tennessee Coal, Iron & R. R., supra note 23. See Commercial 
Nat. Bank v. Board of Supervisors, supra note 23. 

183 Kan. Rev. Stat. ANN. (Supp. 1930) § 79-2005; N. C. Cope Ann. (Michie, 
1931) § 7979; Nes. Comp. Star. (1929) § 77-1923. 

184 For example, in Chicago v. Klinkert, supra note 66; Salthouse v. Board 
of Comm’rs, supra note 22. 

185 Knowles v. Boston, 129 Mass. 551 (1880). 

186 Hattiesburg v. New Orleans & N. E. Ry., supra note 2. The federal rule 
as to claims is strict. “The precise ground upon which the refund is demanded 
must be stated in the application to the commissioner.” Williams & Co. v. 
United States, 46 F.(2d) 155, 157 (E. D. N. Y. 1930). 
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specifications,*** but the exact sections of the defective statute 
need not be identified,’** and some courts hold that the uncon- 
stitutionality of a taxing statute need not be specified, although 
if the protest is as to illegality the grounds of such illegality must 
be stated.**° Designation of specific amounts is not required. 
Nor need the grounds be specified if the officer knows from re- 
peated conversations what the objections are.**° 

An early Minnesota case indicates that the protest should re- 
cite the particular type of compulsion under which the tax was 
paid, as, for example, that it was made to avoid the sacrifice of 
property rights of a certain kind.*** A recent Kansas statute is 
extremely severe in its protest requirements, requiring not only 
that it be written, that it state the grounds for objecting to the 
tax, but also that it recite the particular facts and portions of 
the statutes complained of, and, finally, that the exact portion of 
the tax protested be identified.** 

There seems to be no agreement as to the function of a pro- 
test. A Michigan opinion states that its principal object is “to 
warn the officer not to pay over the money.” *** It has been 
said also to constitute notice of the illegality of the tax.*** Thus, 


an application for a refund, made nineteen months after payment 
of the tax, is not to be considered a protest.**° 
The absence of protest is not usually conclusive that the pay- 





137 Micu. Comp. Laws (1929) § 4049; S. D. Comp. Laws (1929) § 6826; R. I. 
Gen. Laws (1929) c. 1355 (inheritance taxes). 

138 Catoir v. Watterson, 38 Ohio St. 319 (1882). However, in Railroad v. Com- 
missioners, 98 U.S. 541 (1878), the protest was held insufficient because it was too 
general. The court intimated that the protest should specify in what respect the 
statute is illegal, and also what property was involved. 

139 See Pearl River County v. Lacey Lumber Co., supra note 47. (The pro- 
test need not specify that the statute is unconstitutional, for the proceeding is 
“ void.”’) 

140 Home Tel. & Tel. Co. v. Los Angeles, 40 Cal. App. 492, 181 Pac. 100 
(1919). 

141 Smith v. Schroeder, 15 Minn. 35 (1870). See the comment on this case 
in State ex rel. McCardy v. Nelson, 41 Minn. 25, 42 N. W. 548 (1889). See also 
Railroad v. Comm’rs, 98 U. S. 541 (1878). 

142 Kan. Rev. Stat. ANN. (Supp. 1930) § 79-2005. 

143 First Nat. Bank of Sturgis v. Watkins, 21 Mich. 483, 490 (1870). See 
also Dennison Mfg. Co. v. Wright, 156 Ga. 789, 120 S. E. 111 (1923). 

144 Detroit v. Martin, 34 Mich. 170, 177 (1876); Railroad v. Commissioners, 
98 U.S. 541 (1878). 

145 Chesebrough v. United States, 192 U. S. 253 (1904). 
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ment was voluntary, although the Illinois Court of Appeals said 
in one case that as the tax was paid without protest, “ the payment 
was voluntary .. . notwithstanding the presence of duress.” **° 
Protest alone, on the other hand, is insufficient to render a pay- 
ment involuntary. To write a letter explaining that the enclosed 
check is “deposited” with the collector ‘“‘ under protest” and 
“reserving all rights under the law” and to write “paid under 
protest ” on the tax receipt is not sufficient for recovery.*** And 
an oral protest that “I told him, I did not like to pay the money, 
but I reckoned I would have to” was held insufficient by the 
Indiana court to render the payment involuntary.*** Other cases 
are in accord.** 

Protest may be a determining factor in borderline cases, and 
is often, though not always, of great value in determining whether 
the taxpayer believed the tax to be illegal.**° In many instances 
a protest which is both specific and vigorous lends an air of 
honest dispute to a transaction between the collector and tax- 
payer. But there can be no doubt that the courts have been 
wise in refusing, in the absence of statute, to permit recovery on 
the basis of protest alone, because the practice of encouraging 
taxpayers to protest “on general principles ” should not be fos- 
tered unless some systematic statutory provision has been made 
for accumulating funds from which to make tax refunds. Pro- 
test should be of some value, but in the absence of some such 
statutory method as prevails in the federal income tax adminis- 
tration, it should not be determinative. 





146 Rath v. City of Chicago, 207 Ill. App. 117, 122 (1917). Accord: Stand- 
ard Oil Co. v. Bollinger, supra note 82. See Arizona Eastern Ry. v. Graham 
County, 20 Ariz. 257, 179 Pac. 959 (1919); Asp v. Canyon County, 43 Idaho 
560, 256 Pac. 92 (1927). 

147 Steffen v. State, 19 S. D. 314, 103 N. W. 44 (1905). 

148 Edinburg v. Hackney, 54 Ind. 83 (1876). 

149 Chesebrough v. United States, 192 U. S. 253 (1904); Spring Valley Coal 
Co. v. State, supra note 20; Hoke v. Atlanta, 107 Ga. 416, 33 S. E. 412 (1899); 
Union Pac. Ry. v. Board of Comm’rs, 98 U. S. 541 (1878); Oceanic Steam Nav. 
Co. v. Tappan, Fed. Cas. No. 10,405 (S. D. N. Y. 1879); Brumagim v. Tillinghast, 
18 Cal. 265 (1861) ; Cook County v. Fairbank, 222 Ill. 578, 78 N. E. 895 (1906); 
Beck v. State, supra note 43. 

150 Sinclair, Owens & Brown v. State, 69 N. C. 47 (1873) (protest tends to 
make payment look involuntary) ; Koewing v. Town of West Orange, 89 N. J. L. 
539, 99 Atl. 203 (1916) (“ may be taken into account”); see Shane v. St. Paul, 
26 Minn. 543 (1880). 
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B. Compulsion. Compulsion, to be effective, according ic 
some courts, must not only have been brought to bear by the 
defendant officer, but must have been brought to bear upon the 
plaintiff personally. ‘Thus, an employer of travelling salesmen 
can not recover license taxes paid on their behalf. The payment 
is regarded as voluntary because the threatened prosecution was 
against the salesmen, not against the employer.** The compul- 
sion must also, as just noted, have been exercised by the officer 
collecting or receiving the tax. Payments to state officers can 
not, under this view, be recovered by proving that the federal 
officers subjected the plaintiff to duress.*** 

The state courts have, on the whole, been more strict in their 
definition of what is necessary to constitute an involuntary 
payment than have the federal courts,*** and it is likely that 
if the Supreme Court of the United States should enter this field 
it would tend to compel some relaxation by the state courts of 
their previous tests of what constitutes an involuntary payment. 

The question whether a payment is compulsory or not is de- 
cided by the courts themselves in the great majority of states, but 
Illinois apparently leaves the question to the jury.** As invol- 
untary payment means something different in “the law” from 
what it does in lay language, and because of the desirability for 
more uniform adherence to standards in the field of government 
finance than juries can give, it is more satisfactory to have judges 
determine this question than to have juries do so. 

The following summary of decisions in the more typical situa- 
tions presented to the courts will illustrate the present state of the 
law on, and the attitude of judges toward, the problem of defin- 
ing involuntary payments. 

(1) The unconstitutional taxing statute alone is not sufficient to 





151 Noyes v. State, 46 Wis. 250, 1 N. W. 1 (1879). No assignment was averred, 
and the court intimated that a valid claim might have been made out had the 
statement of facts been less vague. Compare Aetna Ins. Co. v. City of New York, 
153 N. Y. 331, 47 N. E. 593 (1897), with Mayor v. Hussey, 67 Md. 112, 9 Atl. 19 
(1887) (payment by corporation for shareholder). 

152 Taylor v. Board of Health, 31 Pa. St. 73, 76 (1855); see also Garrison v. 
Tillinghast, supra note 73; Chesebrough v. United States, 192 U. S. 253 (1904). 

153 See, e.g., the opinion in Ward v. Commissioners of Love County, 253 U. S. 
17 (1920) ; Atchison, Topeka & Santa Fe Ry. v. O’Connor, 223 U. S. 280 (1912). 

154 Harvey & Boyd v. Town of Olney, 42 Ill. 336 (1866) ; Chicago v. Klinkert, 
supra note 66. 
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constitute a payment compulsory.’ An individual will not “ be 
heard to say that he was coerced to do that which he believed the 
law required of him” even though what he thought to be a law 
turned out to be invalid.**® 

(2) Payment in ignorance of the illegality of the tax is likewise 
voluntary, whether the illegality is due to the invalidity of the 
statute **’ or to other causes.*** 

(3) Payment to avoid expense and inconvenience is volun- 
tary,’’ provided that the burden or penalty is not too heavy. 
Payments to obtain discounts are within this rule.*® 

(4) Protest, taken alone, does not prove compulsion. 

(5) Payment without first seeking administrative relief is not 
conclusive that it was voluntary,*® but it has been suggested that 
payment after unsuccessfully seeking judicial relief is to be con- 
sidered as involuntary.*®* 

(6) A mere notice that a tax is overdue is not coercion,’™ but 
Vermont has held that if the notice contains a recital that a dis- 
tress warrant will issue if the tax becomes overdue the rule is 
different.°° The issuance of a tax warrant is not such compulsion 


161 





155 Yates v. Royal Ins. Co., supra note 72; Board of Education v. Toennigs, 297 
Ill. 469, 130 N. E. 758 (192%). 

156 Town of Ligonier v. Ackerman, 46 Ind. 552, 559 (1874). 

157 Carr v. City of Memphis, 22 F.(2d) 678 (C. C. A. 6th, 1927); Prescott v. 
City of Memphis, supra note 51. 

158 Gould v. Board of Comm’rs, supra note 66; 3 Cootey, TAxATIon (4th ed. 
1924) § 1294, n.85. 

159 Spring Valley Coal Co. v. State, supra note 20; Falvey v. Board of 
County Comm’rs, 76 Minn. 257 (1899). 

160 Beck v. State, supra note 43; Bush v. City of Beloit, 105 Kan. 79, 181 Pac. 
615 (1919); Lee v. Templeton, 13 Gray 476 (Mass. 1859); see Note (1913) 4! 
L. R. A. (n.s.) 175. Contra: Stowe v. Town of Stowe, 70 Vt. 609 (1898). In 
Morris v. Baltimore, 5 Gill. 244 (Md. 1847), payment was made to obtain dis- 
count, but the court did not consider this aspect of the case. On payment to 
avoid interest, see Morris v. New Haven, 78 Conn. 673 (1906). 

161 See cases in note 149, supra; 3 Cootey, TAXATION (4th ed. 1924) §$ 1299, 
n.t. 

162 Home Tel. & Tel. Co. v. Los Angeles, supra note 140; Salthouse v. Board 
of County Comm’rs, supra note 22. Compare cases cited in notes 69, 70, 71, supra. 
It has been suggested that payment is voluntary if made before suit, where suit is 
the only method of enforcing the tax. Braddock Iron Mining Co. v. Erskine, 155 
Minn. 70, 192 N. W. 193 (1923). 

163 Coleman v. Inland Gas Corp., supra note 28. 

164 Russell v. New Haven, 51 Conn. 259 (1883). 

165 Stowe v. Town of Stowe, supra note 160. See Bank v. Kottmann, supra 
note 57. 
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as will justify recovery; **° nor is a threat to issue a distress war- 
rant ordinarily sufficient.**’ If, however, steps are taken to exe- 
cute the distress warrant the owner of the property may pay the 
tax with some assurance that he has been subjected to the requi- 
site legal compulsion.*®* 

The existence of summary methods of tax collection raises a 
presumption in the minds of some courts in favor of the taxpayer, 
as it is thought less likely that he was under coercive influence 
if the state must institute criminal or civil proceedings.**® In the 
latter situation he can defend himself when formal action is in- 
stituted, but in the former he has no such opportunity. Con- 
sistently, if acts to be taken by an administrative officer prece- 
dent to the institution of suit have not been taken, payment is 
deemed voluntary.**° The size of the penalty is also an im- 
portant factor. Recently a penalty of eighteen percent has been 
held high enough to be coercive.*™ 

(7) To allege that a tax was paid because of a possible cloud 
on title due to an anticipated seizure of property is insufficient,’ 
and some courts presume that such acne are voluntary, if 
there are no further allegations.’” 

Advertising property for sale for taxes due under an invalid 
statute is not compulsion,’** because “ neither the sale, nor a con- 





166 First Nat. Bank of Sturgis v. Watkins, supra note 143; Salthouse v. Board 
of County Comm’rs, supra note 22; Dunnell Mfg. Co. v. Newell, 15 R-. I. 233, 2 Atl. 
766 (1886) (warrant including authorization for distress). 

167 Union Nat. Bank of New York v. Mayer, 51 N. Y. 638 (1872); see Mayor 
v. Lefferman, 4 Gill. 425, 436 (Md. 1846): “ Menace of an impending distress 
warrant, would not render it a payment by compulsion.” 

168 Railroad v. Commissioners, 98 U. S. 541 (1878), holding that since no steps 
had been taken to execute the warrant the payment was voluntary; Atwell v. 
Zeluff, 26 Mich. 118 (1872). 

169 Atchison, Topeka & Santa Fe Ry. v. O’Connor, 223 U.S. 280 (1912) ; Jack- 
son v. Town of Union, 82 Conn. 266, 73 Atl. 773 (1909) ; Eaton v. Noyes, 76 N. H. 
52, 78 Atl. 1080 (1911); Brunson v. Levee Dist., 107 Ark. 24, 153 S. W. 828 
(1913) ; Maxwell v. County of San Luis Obispo, 71 Cal. 466, 12 Pac. 484 (1886). 
See Braddock Iron Mining Co. v. Erskine, supra note 162. 

170 Oceanic Steam Nav. Co. v. Tappan, supra note 149. 

171 Ward v. Commissioners of Love County, 253 U. S. 17 (1920). See also 
Oceanic Steam Nav. Co. v. Tappan, supra note 149; Sneed v. Schaffer Oil & Re- 
fining Co., 35 F.(2d) 21 (C. C. A. 8th, 1929) ; Beck v. State, supra note 43. 

172 First Nat. Bank of Americus v. Mayor, supra note 64. 

173 Jenks v. Lima Township, 17 Ind. 326 (1861). 

174 San Francisco & North Pac. R. R. v. Dinwiddie, 13 Fed. 789 (C. C. D. 
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veyance under it, could create any cloud on the title.” *7* The Su- 
preme Court of Michigan has held that even if seizure were threat- 
ened payment would be voluntary, because the taxpayer should 
know that a sale of property for a tax imposed by an unconstitu- 
tional statute could not create a cloud on title.*** Other decisions 
take a more realistic view of the situation and hold that for all 
practical purposes a cloud on title is created under such circum- 
stances, as the owner quickly learns if he attempts to sell the 
property.*** This view is adopted in the more recent cases.’” 
A recent Michigan decision holds, in accord with this trend, that 
a tax which is a lien on the property, by force of statute, may be 
paid without protest, and recovered by court action, because the 
payment is involuntary.’ 

A different rule has been suggested with respect to personal 
property,’*° because of the ease with which it can be carried off 
by the collector. But little judicial support has been given this 
distinction; and properly so, for fixity of location is no test of 
whether one may be ousted from possession.*** 

(8) Threatened loss of business privileges, such as the loss of 
a license, is now usually held to render payments compulsory 


unless they are made without protest and without any actual 
compulsion.’** Foreign corporations often pay taxes because of 





Cal. 1882). See the comment, narrowing the California rule followed in this case, 
in Home Tel. & Tel. Co. v. Los Angeles, supra note 140; cf. Bakersfield Fuel & 
Oil Co. v. Kern County, 144 Cal. 148, 77 Pac. 892 (1904). 

175 33 Fed. at 790. 

176 Detroit v. Martin, 34 Mich. 170 (1876). Accord: Barrett v. Cambridge, 
to Allen 48 (Mass. 1865); Murphy v. Wilmington, 6 Houst. 108 (Del. 1880); 
Heywood v. City of Buffalo, 14 N. Y. 534 (1866); Lamborn v. County Comm’rs, 
97 U. S. 181 (1877); The Sonoma County Tax Case, 13 Fed. 789 (C. C. D. Cal. 
1882). 

177 Whitney v. City of Port Huron, 88 Mich. 268, 50 N. W. 316 (1891). See, 
on statutory lien for taxes, Thompson v. City of Detroit, 114 Mich. 502, 72 N. W. 
320 A1897); Underwood Typewriter Co. v. Chamberlain, 92 Conn. 199, 102 Atl. 
600 (1917). 

178 White River Lumber Co. v. Elliott, 146 Ark. 551, 226 S. W. 164 (1920); 
Tyler v. Dane County, 289 Fed. 843 (W. D. Wis. 1923); Underwood Type- 
writer Co. v. Chamberlain, supra note 177. 

179 Blanchard v. City of Detroit, 253 Mich. 491, 235 N. W. 230 (1931). 

180 Boyer Bros. v. Board of Comm’rs, supra note 37. 

181 See KreeNeR, Quast Contracts (1893) 425. 

182 3 Coorey, TAxaTiIon (4th ed. 1924) §§ 1283, 1288; Hartford Fire Ins. 
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threatened loss of the privilege to carry on business within a state, 
and in view of the heavy statutory penalties usually accompanying 
this threat,*** many of their payments are held involuntary.*** 
(9) Service and privilege fees present various types of situa- 
tions. Payment in order to probate an estate has been held 
involuntary **° because the administrator should be free to pay 
under protest and recover, rather than delay the settlement of the 
estate.**° This rule also applies to the recording of deeds,**’ and 
the availability of mandamus to compel the officer to file the docu- 
ment without exacting the fee does not take the case outside its 
operation.*** It has been held, though the soundness of the hold- 
ing is doubtful, that payment of a stamp tax was voluntary 
although the stamp was necessary for the admissibility of an 
instrument as evidence.**® Recovery of a fee exacted for having 
one’s name printed on a primary ballot has been permitted where 
the time remaining prior to the date fixed for the election was in- 





Co. v. Jordan, 168 Cal. 270, 142 Pac. 839 (1924); Duke v. Force, 120 Wash. 599, 
620, 621, 208 Pac. 68, 69 (1922). 

183 American Mfg. Co. v. St. Louis, 270 Mo. 40, 192 S. W. 402 (1917); Ratter- 
man v. American Exp. Co., 49 Ohio St. 608, 32 N. E. 754 (1892) ; Gaar, Scott & Co. 
v. Shannon, 223 U. S. 468 (1912) ; see Scottish Union & Nat. Ins. Co. v. Herriott, 
109 Iowa 606, 610, 80 N. W. 665, 667 (1899). In Yates v. Royal Ins. Co., supra 
note 72, it was held that no recovery would be permitted when the plaintiff was 
ignorant of any constitutional defect in the statute at the time of payment. The 
court seemed to feel that making payment a condition precedent to doing busi- 
ness in the state was insufficient. 

184 There is some reason to believe that this alone would not be sufficient to 
serve as a basis for recovery. See Yates v. Royal Ins. Co., supra note 72. Laredo 
v. Loury, 4 Tex. Civ. App. 320, 20 S. W. 89 (1892), is distinguishable from the 
cases cited supra note 183, in that the licensee had recouped himself out of col- 
lections from customers, 

185 Trower v. City & County of San Francisco, 152 Cal. 479, 92 Pac. 1025 
(1907) ; Mearkle v. Board of Comm’rs, 44 Minn. 546, 47 N. W. 165 (1890); Cook 
County v. Fairbank, supra note 149; Malin v. La Moure County, 27 N. D. 140, 
145 N. W. 582 (1914); Adams v. Board of Supervisors, 154 N. Y. 619, 49 N. E. 
144 (1898) (suggestion that payment by executor to facilitate sale of property in 
estate is involuntary). 

186 Mearkle v. Board of Comm’rs, supra note 185. 

187 State ex rel. McCardy v. Nelson, 41 Minn. 25, 42 N. W. 548 (1889); Oak- 
land Cemetery Ass’n v. Ramsey County, 98 Minn. 404, 108 N. W. 857, 109 N. W. 
237 (1906); cf. Smith v. Shroeder, 15 Minn. 35 (1870); Chesebrough v. United 
States, 192 U. S. 253 (1904). 

188 Lewis v. City & County of San Francisco, 2 Cal. App. 112, 115 (1905). 

189 Garrison v. Tillinghast, supra note 73. 
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sufficient to permit the institution of special proceedings to com- 
pel the entry.*”° 

Pennsylvania holds voluntary fees paid to obtain the entry of 
immigrants,’ while Massachusetts has taken a contrary view.’” 
Recovery of a twenty-five dollar trade-mark registration fee was 
denied by the United States Court of Claims, but the case turned 
largely on the absence of statutory authority upon which to predi- 
cate recovery.’” 

(10) Threats of arrest, especially if conviction of the crime for 
which the arrest is made carries with it heavy penalties, have been 
held to constitute compulsion,’** but some courts are much slower 
than others to follow this rule in actual application.**° They em- 
phasize the opportunity available to the taxpayer to obtain in- 
junctive relief,’°* or explain that payment in ignorance of law 
can not be recovered.*** The courts are divided as to whether, in 
the absence of threats to enforce them, ordinary criminal penal- 
ties constitute compulsion.*”* 

(11) Payments pursuant to court order have seldom been 
challenged as compulsory, but litigation on this point is almost 
certain to arise under those inheritance tax statutes which provide 
for deposits of securities, or provisional payments of taxes, pend- 
ing the happening of a contingency before which the tax can not 
be determined finally. When such a statute is declared unconsti- 
tutional the depositors will doubtless wish to obtain their securi- 





190 Johnson v. Grand Forks County, 16 N. D. 363, 113 N. W. 1071 (1907). 

191 Taylor v. Board of Health, supra note 152. 

192 Cunningham v. Munroe, 15 Gray 471 (Mass. 1860). 

193 Woodman’s Case, 15 Ct. Cl. 541 (1879). 

194 Home Tel. & Tel. Co. v. Los Angeles, supra note 140; Atchison, Topeka & 
Santa Fe Ry. v. O’Connor, 223 U. S. 280 (1912); Rath v. City of Chicago, supra 
note 146; Chicago v. Klinkert, supra note 66; Walsh v. Denver, 11 Colo. App. 523, 
53 Pac. 458 (1898); Dennison Mfg. Co. v. Wright, supra note 143; Eslow v. City 
of Albion, 153 Mich. 720, 117 N. W. 328 (1908); Mayor v. Wicks, 2 Marv. 297, 
43 Atl. 173 (Del. 1896). 

195 Maxwell v. County of San Luis Obispo, 71 Cal. 466 (1886); Spring 
Valley Coal Co. v. State, supra note 20. 

196 Michel Brewing Co. v. State, 19 S. D. 302, 103 N. W. 40 (1905). 

197 Tatum v. Town of Trenton, 85 Ga. 468, 11 S. E. 705 (1890). 

198 Standard Oil Co. v. Bollinger, supra note 82; Beck v. State, supra note 
43; City of Savannah v. Southern Stevedoring Co., 36 Ga. App. 526, 137 S. E. 
123 (1927) (no compulsion). Contra: St. Johns Elec. Co. v. City of St. 
Augustine, supra note 22. 
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ties or payments. There seems to be no authority on this point, 
but a New York case contains a remote suggestion that payment 
in pursuance of a judicial order is compulsory,” and this sugges- 
tion will probably be developed to the point of permitting recovery 
of deposits and payments made under such circumstances. 


V 


The courts should not be criticized too severely for their atti- 
tude toward tax recovery actions. No doubt they have been in- 
fluenced by their knowledge of some taxpayers and their ways. 
The situation is unsatisfactory nevertheless, and legislation is 
necessary to correct it. 

Statutes should provide, either for the liberal use of injunc- 
tions to test the validity of taxes before they have been collected, 
with little opportunity to complain if this remedy is not utilized, 
or for a reasonable period of limitations following payment, during 
which action can be instituted to recover the tax. 

The advantage of the injunction is that the tax will not be 
collected if it is illegal, and the question of illegality will be set- 
tled early. The disadvantage is that if the tax is held to be invalid 
the government will be deprived of an expected source of revenue, 
and, as a result, government finance may be disrupted. Certainly, 
if the injunctive method is adopted the statute should embody 
the rule now followed by some courts, that taxes are not to 
be restrained if they are authorized by any existing valid stat- 
ute, °° or if they are legally assessed, levied, and collected under 
any valid statute. 

A system of recovery after payment may be the preferable 
alternative, provided that the use of injunctions is specifically 
authorized in case of very summary collection and in case of 
irreparable damage in the strict sense. Under such a system the 
period of limitations should be short; one, or at most two years. 
The statute would, of course, subject to the exceptions noted, 





199 See Tripler v. City of New York, 125 N. Y. 617, 626, 26 N. E. 721, 727 
(1891). 

200 Reynolds v. Hall, 154 Ga. 623, 114 S. E. 891 (1922); Bemis Bag Co. v. 
Louisiana Tax Comm., 158 La. 1, 103 So. 337 (1925). 
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require payment of the tax when due, if administrative remedies 
for its abatement had failed. 

The problem of providing a satisfactory system of tax recovery 
in the states is much more difficult than it is in the national gov- 
ernment. The county, in many states, collects the great bulk of 
the taxes for the state, and also for the other governmental sub- 
divisions. In providing for the accumulation of a fund from 
which tax refunds should be made, therefore, care must be taken 
to insure contributions by each governmental unit for which 
the county collects the tax. After the fund has been established 
deficits due to refunds of taxes collected for a particular unit can 
be taken care of by proper deductions from taxes collected for 
that unit during the succeeding taxing year. 

This fund should be administered by the county financial 
authorities, and claims for refunds up to a given amount, for ex- 
ample $500, should be presented to the designated county au- 
thorities, regardless of the subdivision for which the county may 
have collected the money. Such claims should be presented to 
the governing officer or board of the county, but should not be 
allowed without a certificate from the tax collecting officer show- 
ing that the whole of the amount claimed had been paid. Claims 
amounting to more than $500 should be handled by regular ac- 
tion in the local court of general trial jurisdiction. 

Taxes paid directly to the state government, and those taxes 
and license fees paid directly to local governmental units should 
be governed in a similar manner, except that the fund should be 
a city fund, or state fund, as the case may be, and the action, where 
court action is required for large claims, should be against the 
officer or his successor in charge of the fund, not against the gov- 
ernment. This will avoid the difficulties arising out af immunity 
from suit, or the death of the officer. 

The requirements of protest and compulsion should be dis- 
pensed with, but specific statutory provision should bé ‘made to 
deny refunds to nominal taxpayers who have in reality collected 
the tax from customers by adding the amount of the tax to the 
price of the goods, at least wherever it seems difficult or impossible 
to administer a system of refund by him in turn to his customers. 

Oliver P. Field. 


UNIVERSITY OF MINNESOTA. 
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A NOTE ON “CRIMES KNOWN TO THE POLICE ” 


READER of my article in the December Harvard Law 

Review on “Crimes Known to the Police — An Index of 
Crime? ”’* calls my attention to an addition made to the Uniform 
Crime Reports by the Department of Justice, beginning with the 
June 1931 issue. The statement as included in the November 
1931 bulletin follows: 


“ In publishing the reports sent in by chiefs of police in different cities, 
the Department of Justice does not vouch for their accuracy. They are 
given out as current information which possibly may throw some light 
on problems of crime and criminal law enforcement.” 


In my article I was dealing only with the reports for the year 
1930, but I think I should also call attention to the insertion of 
this statement in the current issues of Uniform Crime Reports. 
Unfortunately, however, I do not think that the caveat mends 
matters. 

For one thing, it is difficult to determine the exact effect this 
statement will have on public reliance upon the substantial ac- 
curacy of Uniform Crime Reports. It certainly indicates that the 
Department of Justice has lost confidence in the complete accu- 
racy of the figures it is publishing. It would not, however, seem 
to signify that the Department of Justice has come around to my 
view that such figures are seriously inaccurate and completely 
lacking in comparability. Surely a reader of the reports would 
think the Department of Justice considered them sufficiently ac- 
curate to be worthy of publication. It seems probable, therefore, 
that in spite of the cautionary statement that the Department of 
Justice does not vouch for the accuracy of the figures it collects 
and publishes, the public will continue to assume that the figures 
are substantially correct and to draw conclusions from them on 
the basis of that assumption. Up to date, at least, police depart- 
ments and newspapers have continued to rely on them as evidence 
that there is little or much crime in their cities as compared with 
other cities. 





1 (1931) 45 Harv. L. REv. 307. 
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The confidence of the American people in statistics published 
by the United States Government is so great, that statistics pub- 
lished by the Department of Justice are bound to be accepted as 
correct unless the Department labels them as untrustworthy in no 
uncertain terms. 

The English Home Office publishes figures on crimes known to 
the police which, though containing many errors, are far more 
accurate than the figures published by the Department of Justice. 
The Home Office not only does not entitle its reports “ Uniform ” 
but publishes in every few volumes several pages of detailed ex- 
planation of the reasons for the unreliability of its figures. If the 
Department of Justice no longer believes in the substantial accu- 
racy of the figures it is collecting and printing as to offenses known 
to the police, it should be no less candid than the English Home 
Office about their shortcomings. 

Sam B. Warner. 

Harvarp Law ScHOOL. 





oan oh ee eas Fe es... 


HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 











SUBSCRIPTION PRICE $4.50 PER ANNUM 75 CENTS PER NUMBER 








Editorial Board 


LesTeR P. ScHOENE, President Wr11aM STERLING YOUNGMAN, Jr., 
Metvin H. Srecer, Note Editor Treasurer 

Battey ALDRICH Hersert S. Marks, Case Editor 
VERNON BARRETT SAMUEL Hitton Levy, Legislation and 
FREDERICK BAUM Book Review Editor 

Joun R. BENTLEY Louis NEWMAN 

Joun F. Davis Ricuarp G, PETTINGILL 

Max FrREUND A. Arnotp Raum 

RicHarp E. GUGGENHIME GerorcE A. REILLY 

Rosert W. HANKINS Morris M. ScHNITZER 

Davip B. HEXTER Frep C. ScRIBNER, JR. 

James M. Irvine, Jr. JosErpH SHULSKY 

CHARLES R. KAUFMAN Rosert L. STERN 

Davin Lioyp KREEGER I. N. PHerps STOKES 2D. 

Davip L. LANpy TELFoRD TAYLOR 

Jacosp LEwITon FraANK WATSON 

Wi1am B. LocKHart Everett I. WILLIs 

ELMER E. Myers, Jr. H. Epwin Wooster 








CONTRIBUTORS TO THE JANUARY ISSUE 


Joun E. LaucuHitn, Jr., A.B., Georgetown, 1927, LL.B., Harvard, 1930, 
LL.M., 1931. Author, with Beale, Guthrie and Sandomire, of Marriage and 
the Domicil (1931) 44 Harv. L. Rev. 501. Member of the New York Bar. 

Epmunp O. BELSHEIM, A.B., University of North Dakota, 1927, A.B., Ox- 
ford, 1929, B.C.L., 1930, J.S.D., University of Chicago, 1931. Member of 
the Illinois Bar. 

Oxrver P. FIExp, A.B., St. Olaf College, 1919, M.A., University of Minne- 
sota, 1925, LL.B., Indiana University, 1927, J.S.D., Yale University, 1928. 
Author, with Frank S. Bates, of Starz GovERNMENT (1928), and author of 
numerous articles in various periodicals. Professor of Political Science in the 
University of Minnesota. . 





IpENTITY oF OrrENsEs: A Stupy IN Jupictan MEetHop. — Although 
the federal liquor and narcotic statutes? prescribe seemingly definite 





1 This Note is limited to a discussion of cases in the federal courts. Because 
of the large number of prosecutions under these laws, prohibition and narcotics 
cases will be used as representative of the federal decisions. Instances of severe 
cumulation of sentences under other federal laws are not infrequent. Donegan v. 
Snook, 8 F.(2d) 966 (C. C. A. sth, 1925) (twelve consecutive sentences and cumu- 
lative fines for taking government property) ; Hawkins v. United States, 14 F.(2d) 
596 (C. C. A. 7th, 1926) (cumulative terms for illegal use of mails) ; Poffenbarger 
v. United States, 20 F.(2d) 42 (C. C. A. 8th, 1927) (same for opening mailbags). 
See also cases cited in note 46, infra. 
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maximum penalties for their violation,? the actual length of the crimi- 
nal’s sentence has in fact been left to the mercy of the prosecutor or 
the trial judge. Designed to comprehend all possible violations, the 
statutes have defined the separate steps in a single transaction as dis- 
tinct offenses.» Whenever the evidence is sufficient to convict for 
more than one, which is usually the case, it only remains for the prosecu- 
tor to recommend * whether the sentences on the separate counts shall 
run consecutively or concurrently.® Since the imposition of consecu- 
tive sentences lies within the absolute discretion of the trial judge,® the 
double jeopardy clause affords the only basis for review.’ 

The Fifth Amendment, though early construed as reénacting the 
common-law prohibition against double punishment,* has proved but 
a small obstacle in the path of the prosecutor. The early case of Hans 
Nielsen, Petitioner,® in which the Supreme Court insisted that the of- 
fenses be substantially distinct in fact, has apparently been forgotten. 
Under later decisions, it is immaterial that in fact the same conduct 
furnished the basis for the separate charges *° if by the so-called same 





2 The Volstead Act provides a maximum penalty of six months imprisonment 
for a first offense and five years for a second. 41 Stat. 316 (1919), 27 U.S.C. 
§ 46 (1926). The maximum imprisonment for a violation of the Jones Act is 
five years. 45 STAT. 1446 (1929), 27 U. S. C. Supp. IV § 91 (1931). The same 
penalty is provided by the Harrison Act. 38 Strat. 789 (1914), 26 U.S. C. § 705 
(1926). By the Jones-Miller Act, 42 Srat. § 596 (1922), 21 U.S. C. $174 (1926), 
traffic in narcotics illegally imported is punishable by a ten-year sentence. 

8 The Volstead Act punishes the unauthorized manufacture, sale, barter, trans- 
port, import, furnishing, delivery, or possession of intoxicants. 41 STAT. 308 
(1919), 27 U. S. C. $12 (1926). The narcotics law forbids the unlawful import, 
manufacture, production, compounding, sale, possession, or transport of drugs. 
38 Stat. 785 (1914), 26 U.S. C. § 211 (1926). 

* The prosecutor, by multiplying counts based on practically identical evi- 
dence, can make sure that a verdict of guilty will charge the defendant with sev- 
eral offenses. His recommendation to the judge thereafter often controls the length 
of the offender’s sentence. 

5 The power to impose cumulative sentences where a defendant has been con- 
victed of several offenses on a single trial was early recognized and has never 
since been denied in the federal courts. In re Esmond, 42 Fed. 827 (D. S. D. 
1890) ; see Note (1907) 7 L. R. A. (Ns.) 124. 

6 This is true although the sentence appears excessive. Daugherty v. United 
States, 269 U. S. 360 (1926); Blockburger v. United States, U. S. Sup. Ct., decided 
Jan. 4, 1932. Statutes in several states allow the propriety of excessive sentences 
to be questioned by appeal. Some state courts have considered mitigation of 
harsh sentences within their general powers. See Note (1927) 13 VA. L. REV. 337; 
Note (1924) 29 A. L. R. 313. 

7 U. S. Const., AMEND. V. provides that no person shall twice be placed in 
jeopardy for the same offense. 

8 Ex Parte Lange, 18 Wall. 163 (U. S. 1873). 

® 131 U. S. 176 (1889). A conviction for unlawful cohabitation was held a 
bar to an indictment for adultery during the period of the cohabitation. The 
Court declared that “ where a person has been tried and convicted for a crime 
which has various incidents included in it, he cannot be a second time tried for 
one of the incidents without being twice put in jeopardy for the same offense.” 
See id. at 188. 

10 Carter v. McLaughry, 183 U. S. 365 (1902) (the same act punished as con- 
duct unbecoming an officer also punished for causing false claims against the 
government to be made); Gavieres v. United States, 220 U. S. 338 (1911) (sepa- 
rate punishments for using abusive language in public and insulting a public officer 
by the same words). The latest Supreme Court ruling holds that a single sale in 
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evidence test the offenses are distinct in law. By this test, as con- 
strued in the decisions of the Supreme Court, offenses are distinct in law 
whenever conviction for one requires proof of a fact technicaily not 
essential to conviction under the minimum statutory requirements of 
the other.’ If one statutory provision may hypothetically be violated 
without offending against others, the violation of each may always be 
separately punished.** And when the danger of double jeopardy is re- 
moved, no problem remains, for the Supreme Court has not hesitated 
to declare that Congress intended to punish more than once for the 
several offenses in one transaction.** 

Such decisions would seem to remove nearly all restrictions upon the 
power of the trial judge. But the circuit courts of appeal have, on 
occasion, shown considerable impatience with the test of hypothetical 
possibilities. The Nielsen case, though seemingly overruled by later 
decisions of the Supreme Court,’® has been cited as authority for de- 
claring consecutive sentences invalid when an examination of the record 
revealed that the offenses were not actually committed separately.'* 
Cumulative sentences for successive acts of illegal sale *” or transporta- 





violation of two provisions of the narcotics act constitutes two offenses. Block- 
burger v. United States, decided Jan. 4, 1932. 

11 See Burton v. United States, 202 U. S. 344, 380 (1906): “The plea [of 
double jeopardy] will be vicious if the offenses charged in the two indictments be 
perfectly distinct in point of law, however nearly they may be connected in fact.” 

12 Carter v. McLaughry, 183 U. S. 365 (1902); Gavieres v. United States, 220 
U. S. 338 (1911); Blockburger v. United States, U. S. Sup. Ct., decided Jan. 4, 
1932. 
13 See Albrecht v. United States, 273 U.S. 1, 9 (1927) (“One may obviously 
possess without selling; and one may sell and cause to be delivered a thing of 
which he has never had possession. . . .”). 

14 Burton v. United States, 202 U. S. 344 (1906) (agreeing to receive and re- 
ceiving compensation) ; Morgan v. Devine, 237 U. S. 632 (1915) (breaking and 
entering and the consequent larceny); Albrecht v. United States, 273 U. S. 1 
(1927) (possession and sale of the same liquor). See also cases cited in note 10, 
supra. 

15 The strict application of the test found in the Gavieres, Burton, Albrecht, 
and Blockburger cases is obviously inconsistent with the decision in the Nielsen 
case. The crime of cohabitation does not necessarily involve that of adultery, nor 
does adultery necessarily involve cohabitation, since the latter is a continuous of- 
fense. Cf. In re Snow, 120 U.S. 274 (1887). 

16 The words of the Nielsen case, supra note 9, are frequently quoted. See 
cases cited in notes 27, 32, 33, infra. The more recent Supreme Court decisions 
can only be interpreted to mean that “same evidence ” is equivalent to “ essential 
allegations.” See notes 10-15, supra. Some federal courts have nevertheless con- 
strued the expression as referring to the actual evidence introduced. This should, 
at all events, mean no more than that the offenses must be distinct in fact. If 
the commission of an offense separate in fact can be inferred from evidence of the 
commission of another, the test should be satisfied. See notes 38-40, infra. A 
conclusion difficult to understand was reached in one case where the court, though 
concluding that antecedent possession might be inferred from evidence of sale, 
sustained the plea of double jeopardy on the basis of the “same evidence” test. 
Woods v. United States, 26 F.(2d) 63 (C. C. A. 8th, 1928). Equally literal appli- 
cations of the same evidence test have been made in two other cases. Brady v. 
United States, 24 F.(2d) 399 (C. C. A. 8th, 1928); Krench v. United States, 
42 F.(2d) 354 (C. C. A. 6th, 1930). 

17 Daugherty v. United States, 269 U. S. 360 (1926) ; Albrecht v. United States, 
273 U. S. 1 (1927); Blockburger v. United States, U. S. Sup. Ct., decided Jan. 4, 
1932; Kennedy v. United States, 4 F.(2d) 488 (C. C. A. oth, 1925); McIntosh v. 
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tion,’* however closely allied in point of time, have, of course, been 
invariably upheld; the offenses are distinct in fact as well as in law. 
Since the substantive crime and the conspiracy *® to commit it are 
similarly distinct, separate punishment for each has also been consist- 
ently allowed.” 

Remarkable ingenuity has been shown, however, in distinguishing 
the Supreme Court cases to restrict the penalty where but a single act 
has been proved. A plea of double jeopardy has sometimes been sus- 
tained by invoking a vague “ common essential element ” test.” But 
the recent decision of the Supreme Court in Blockburger v. United 
States ?? was scarcely needed to point out the error in such rulings.” 
“Common essential elements ” can only be emphasized by examining 
the actual evidence in disregard of controlling decisions declaring 
offenses distinct in law despite coincidence of commission.** 

It is equally difficult to approve the reasoning on which cumulative 
sentences based on separate counts for possession and sale of the 
same contraband have been set aside. Inspection of the record has 
ostensibly been justified by the assumption that possession is always 
involved in sale,”> and the former has been declared merged *° in the 





White, 21 F.(2d) 934 (C. C. A. 8th, 1927); Roselle v. Breshears, 35 F.(2d) 934 
(C. C. A. oth, 1929). Consecutive sentences for separable possessions of different 
intoxicants have likewise been imposed. Albrecht v. United States; Kennedy v. 
United States, both supra. 

18 Solomon v. United States, 26 F.(2d) 554 (App. D. C. 1928); Gorsuch v. 
United States, 34 F.(2d) 279 (C. C. A. 6th, 1929). 

19 Punishment by a two-year sentence and a $10,000 fine or both is authorized 
for conspiring to commit an offense against the United States. 21 Stat. 4 (1879), 
18 U.S. C. § 88 (1926). 

20 Powers v. United States, 294 Fed. 512 (C. C. A. 5th, 1923) ; Miller v. United 
States, 4 F.(2d) 228 (C. C. A. 7th, 1925) ; Godsey v. United States, 17 F.(2d) 877 
(C. C. A. 6th, 1927); Roselle v. Breshears, supra note 17; Parmagini v. United 
States, 42 F.(2d) 721 (C. C. A. oth, 1930). Contra: Brady v. United States; 
Krench v. United States, both supra note 16 (holding that the hypothesis that 
the crimes might have been committed separately did not justify consecutive sen- 
— when in fact the evidence proving the conspiracy and the crime were the 
same). 

21 Lewis v. United States, 4 F.(2d) 520 (C. C. A. sth, 1925); Cain v. United 
States, 19 F.(2d) 472 (C. C. A. 8th, 1927); Copperwaite v. United States, 37 
F.(2d) 846 (C. C. A. 6th, 1930); Ballerini v. Adleholt, 44 F.(2d) 352 (C. C. A. 
sth, 1931). The actual ground of these rulings appears to be the idea that 
one act should be punished but once. 

22 Decided Jan. 4, 1932. This decision expressly disapproves the case of Bal- 
lerini v. Adleholt, supra note 21. 

23 The cases cited in note 21, supra, were unsound in view of the Supreme 
Court’s holding in Gavieres v. United States, 220 U. S. 338 (1911), which declared 
that a single act violating two statutes could be twice punished. 

24 Other circuit courts of appeal, applying the accepted “ additional facts” 
test, had reached the result approved in the Blockburger case. Harrison v. United 
States, 7 F.(2d) 259 (C. C. A. 2d, 1925); Amendola v. United States, 17 F.(2d) 
529 (C. C. A. 2d, 1927) ; King v. United States, 31 F.(2d) 17 (C. C. A. oth, 1929), 
aff'd per curiam, 280 U. S. 521 (1930) (overruling Cain v. United States, supra 
note 21); Haggerty v. United States, 52 F.(2d) rz (C. C. A. 8th, 1931). 

25 See Miller v. United States, 300 Fed. 529 (C. C. A. 6th, 1924). 

26 Merger in its usual application appears to deny the state the power to prose- 
cute as a misdemeanor an act made a felony by one statute. 1 BisHop, CRIMINAL 
Law (oth ed. 1923) § 787. But neither the cases accepting or denying the merger 
doctrine base their holdings upon this ground. The doctrine here intended ap- 
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latter where the only possession proved was incident to the sale.?7 But 
the conclusion of the Supreme Court in Albrecht v. United States ** 
that one can sell without possessing and possess without selling makes 
this assumption erroneous.*® The Albrecht case renders a repetition of 
efforts to find independent evidence of possession purely gratuitous.*° 

There are undoubtedly a few situations in which it must be con- 
ceded that one offense is necessarily included in the other, even in 
law. It is difficult to imagine a manufacture or transportation of 
liquor which would not involve its possession. There can therefore 
be no technical objection ** to the cases in which consecutive sentences 
have been set aside where the only possession proved was incidental to 
the manufacture ** or transportation.** Some courts, unwilling to ques- 





pears to be a shorthand statement of the result of identity which might be reached 
through the Supreme Court’s same evidence test. For, if one offense hypotheti- 
cally must necessarily include another, the Supreme Court decisions are no au- 
thority for separate punishment of offenses identical in fact. 

27 Muncy v. United States, 289 Fed. 780 (C. C. A. 4th, 1923) (cited to the 
Supreme Court in the Albrecht case but disregarded); Miller v. United States, 
supra note 25. Friedman v. United States, 13 F.(2d) 632 (C. C. A. 6th, 1926); 
Gray v. United States, 14 F.(2d) 366 (C. C. A. 8th, 1926) ; Woods v. United States, 
supra note 16. 

28 273 U.S. 1 (1927). 

29 While this case has been subjected to conflicting interpretations, it is sub- 
mitted that Mr. Justice Brandeis dismissed the identity problem by finding that 
either provision of the prohibition act could hypothetically be violated without 
committing an offense against the other. This and previous decisions of the Su- 
preme Court have apparently been overlooked in Note (1931) 40 Yate L. J. 462. 
Later cases have held possession and sale separately punishable on the authority of 
the Albrecht case whatever the state of the record. Hadley v. United States, 18 
F.(2d) 507 (C. C. A. 8th, 1927); Driskill v. United States, 24 F.(2d) 413 
(C. C. A. oth, 1928); Walsh v. White, 32 F.(2d) 240 (C. C. A. 8th, 1929); 
Bonner v. United States, 46 F.(2d) 619 (C. C. A. 8th, 1931). Concealment and 
sale of the same narcotics are likewise distinct offenses. Parmagini v. United 
States, 42 F.(2d) 721 (C. C. A. oth, 1930). 

30 Cases proceeding on the merger doctrine have been carefully distinguished 
by emphasizing the presence of independent evidence of each offense. Kennedy v. 
United States, supra note 17; Hammerle v. United States, 6 F.(2d) 144 (C. C. A. 
6th, 1925) ; Melendez v. United States, 15 F.(2d) 770 (C. C. A. 1st, 1926) (evi- 
dence that defendant poured liquor from bottle held to allow inference of posses- 
sion distinct from sale); Clayman v. Smithers, 18 F.(2d) 955 (C. C. A. 4th, 
1927) (possession and sale presumed separate on habeas corpus proceedings) ; 
Schutte v. United States, 21 F.(2d) 830 (C. C. A. 6th, 1927); De Bellis v. United 
States, 22 F.(2d) 948 (C. C. A. 7th, 1927); Allen v. United States, 26 F.(2d) 246 
(C. C. A. 6th, 1928). Since the offenses are legally distinct, it should be unneces- 
sary to find that they are distinct in fact. 

31 The possibility of the commission of one offense without the attendant 
Possession has apparently been regarded as too remote to be considered. Assum- 
ing the necessary inclusion of one offense in the other, the Supreme Court’s test 
of hypothetical possibilities would find the offenses not distinct. 

32 Reynolds v. United States, 280 Fed. 1 (C. C. A. 6th, 1922); Morgan v. 
United States, 294 Fed. 82 (C. C. A. 4th, 1923); Tritico v. United States, 4 
F.(2d) 664 (C. C. A. sth, 1915) ; Patrilo v. United States, 7 F.(2d) 804 (C. C. A. 
8th, 1925); Rouda v. United States, 10 F.(2d) 916 (C. C. A. 2d, 1926); Dexter 
v. United States, 12 F.(2d) 777 (C. C. A. 5th, 1926); Goetz v. United States, 
39 F.(2d) 903 (C. C. A. 5th, 1930). 

38 Schroeder v. United States, 7 F.(2d) 60 (C. C. A. 2d, 1925); Diaz v. 
United States, 15 F.(2d) 369 (C. C. A. 1st, 1926); Segurola v. United States, 
16 F.(2d) 563 (C. C. A. 1st, 1926). 





540 HARVARD LAW REVIEW 


tion the trial judge’s discretion, have summarily dismissed the identity 
problem.** Others have taken the questionable step of finding offenses 
distinct in law where only one contains an element not essential to 
conviction for the other.*® But the possible requirements of the double 
jeopardy clause can probably be more easily satisfied. Evidence other 
than that of manufacture ** or transportation *’ is often available to 
sustain a conviction for possession. If a more convenient solution is 
necessary, it may be found in the suggestion that antecedent possession 
may be inferred from a proved sale,** transportation,®® or manufacture.‘ 

The confusion in the decisions ** is intelligible only as an expression 
of conflicting views on the desirability of leaving an absolute discretion 
with the trial court. It is not difficult to understand the considerations 
which have led many courts to inspect the record *? carefully and to 
restrict the use of consecutive sentences. The undue zeal of prosecu- 
tors and the occasional abuses of the trial court’s discretion have 
evoked sharp criticism.** But much can be said for the spirit which 





84 Hilt v. United States, 12 F.(2d) 504 (C. C. A. 5th, 1926). Though the 
sole evidence consisted of seizure of a boat loaded with intoxicants, the court 
merely declared that “the unlawful possession and the unlawful transportation 
of liquor are distinct and separate offences.” Cf. Perry v. United States, 18 
F.(2d) 477 (C. C. A. 8th, 1927) (offenses of manufacture of liquor and its pos- 
session in Indian territory distinct). 

85 Bell v. United States, 285 Fed. 145 (C. C. A. 5th, 1922); Earl v. United 
States, 4 F.(2d) 532 (C. C. A. oth, 1925). 

36 Raine v. United States, 299 Fed. 407 (C. C. A. oth, 1924); Palazini v. 
United States, 14 F.(2d) 886 (C. C. A. rst, 1926) ; Gracie v. United States, 15 F.(2d) 
644 (C. C. A. 1st, 1926); Leonard v. United States, 18 F.(2d) 208 (C. C. A. 
6th, 1927) (vague distinction between an “ intermediate ” possession and a posses- 
sion incidental to manufacture) ; Schutte v. United States, 21 F.(2d) 830 (C. C. A. 
6th, 1927). 

387 Massey v. United States, 281 Fed. 293 (C. C. A. 8th, 1922); McMillan v. 
United States, 27 F.(2d) 94 (C. C. A. 8th, 1928) (the offenses of transport to and 
possession at a place regarded as distinct, on the basis of independent evidence). 

38 Bonner v. United States, supra note 29. 

39 Bell v. United States, supra note 35. 

40 See Gatti v. United States, 35 F.(2d) 959, 960 (C. C. A. 6th, 1929), where 
the court intimates that if forced to decide the question of identity, it might infer 
an earlier and separable possession of the still from proof of the manufacture of 
intoxicants. 

41 Compare cases cited in notes 21 and 27, supra, with notes 24 and 29, supra. 
Inconsistencies in the decisions of the court of appeals for the eighth circuit dealing 
with one factual situation can not be rationalized on any legal theory. Possession 
was first regarded as merged in sale. Gray v. United States, supra note 27. The 
next case disregarded the previous holding in reaching the opposite result. Hadley 
v. United States, supra note 29. In a decision subsequent to the Albrecht case, 
the actual evidence was inspected and the offenses found identical. Woods v. 
United States, supra note 16. The two latest decisions cite the Albrecht case to up- 
hold separate punishments. Walsh v. White; Bonner v. United States, both supra 
note 29. 

42 A finding of factual identity on examination of the actual evidence is the 
usual result. In Amendola v. United States, supra note 24, however, the court, ad- 
mitting the absence of any power to prevent separate sentences, reversed the de- 
cision on a technicality it declared would not otherwise have warranted a new 
trial. 

43 The addition of conspiracy counts to those for the substantive crime has 
been strongly disapproved. See Hendrey v. United States, 233 Fed. 5, 12 
(C. C. A. 6th, 1916); Harrison v. United States, supra note 24, at 263; Hart- 
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has prompted the imposition of cumulative punishment. Answers to 
inquiries directed to federal prosecutors ** and trial courts** merely 
confirm the immediate suspicion that the punishment has been made 
to fit the criminal.*® Such use of the consecutive sentence, if guided by 
a discriminating intelligence, probably accords with the views of mod- 
ern penologists.*7 The cases in which upper courts have found means 
to uphold these severe penalties, even in situations where the Supreme 
Court decisions are not controlling, reflect a tacit approval of the 
practice.*® 





son v. United States, 14 F.(2d) 561, 562 (C. C. A. 2d, 1926) (“...as the 
law now stands we have no power to prevent the cumulation of sentences even 
though the substantive crime is the one which the conspiracy contemplated ... 
this practice seems to us plainly improper . .. we shall be willing to recom- 
mend to the pardoning power a corresponding commutation .. .”); Westfall v. 
United States, 20 F.(2d) 604, 606, 607 (C. C. A. 6th, 1927) (querying the need 
of legislation to prevent this possible abuse). Cumulative sentences for successive 
sales have also been condemned as extremely harsh. See Daugherty v. United 
States, 269 U. S. 360, 364 (1926) (three five-year sentences for sales of narcotics) ; 
Alschuler, J., dissenting, in circuit court opinion in Blockburger v. United States, 
50 F.(2d) 795, 798, 799 (C. C. A. 7th, 1931). Where, as in the Blockburger 
case, the sales are made to government decoys, the possibilities for cumulation are 
infinite; once having gained the confidence of the seller, the government agent 
can multiply the offenses at will by successive purchases. See also Learned Hand, J., 
in Amendola v. United States, supra note 24, at 530: “ While we recognize of 
course that we have no power over the sentence, yet, when the question arises as 
to whether the record clearly shows that there has been an unjust result, we will 
not ignore an error which, except for the sentence, would not have justified re- 
versal.” See note 42, supra. 

44 According to information gathered from federal prosecutors in two popula- 
tion centers, their recommendations, often controlling, are determined by the char- 
acter of the offender, not the crime committed. 

#5 One district judge replied that “ circumstances outside of the record” jus- 
tified the punishment. Cf. McReynolds, J., in United States v. Daugherty, 269 
U. S. 360, 364 (1926). 

46 The fact that narcotics dealers are most often punished by cumulation of 
sentences supports this thesis. White slavers are likewise frequently heavily sen- 
tenced. Roark v. United States, 17 F.(2d) 570 (C. C. A. 8th, 1927) ; Gillenwaters 
v. Biddle, 18 F.(2d) 206 (C. C. A. 8th, 1927); Kavalin v. White, 44 F.(2d) 49 
(C. C. A. roth, 1930). A heavy cumulative sentence for income tax offenses ap- 
pears justified by the character of the defendant’s activities. Witness the imposi- 
tion of consecutive sentences in Capone v. United States, N. Y. Times, Oct. 
25th, at 1. In a similar case the court refused to regard as error the possible 
unfairness of imposing cumulative sentences for a false income tax return and the 
attendant perjury where the “ obvious real purpose” of the prosecution was to 
punish the liquor traffic organizers. Steinberg v. United States, 14 F.(2d) 564 
(C. C. A. 2d, 1926). 

47 See, e.g., Glueck, Principles of a Rational Penal Code (1928) 41 Harv. 
L. REV. 453. 

48 The possible need of legislation to prevent harsh cumulation of sentences 
has been suggested in the Blockburger case. Statutes enacted in some states pro- 
vide that a conviction or acquittal of an act charged as an offense under any 
statute bars any further prosecution for the same act. N. Y. Pen. Law (1919) 
$1938; Cat. Pen. Cope (Deering, 1923) § 654; IpaHo Comp. Stat. (1919) § 8602; 
N. D. Comp. Laws ANN. (1913) § 10328. See 1 BisHop, Crommnat Law § 1060. 
The double jeopardy prohibition has been further enlarged by the “same trans- 
action” tests adopted by various state courts. Newton v. Commonwealth, 198 
Ky. 707, 249 S. W. 1017 (1923); State v. Clark, 220 Mo. App. 1308, 289 S. W. 
963 (1927); Crane v. State, 39 Okla. Cr. 40, 263 Pac. 174 (1928); Middleton v. 
State, 36 Wyo. 356, 255 Pac. 786 (1927). Substantially the same result has been 
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THE IMITATION OF ADVERTISING. — Plagiarism in modern advertis- 
ing is undoubtedly extensive. But while the courts have frequently 
censured the practice,” they have given the victims very little relief. 
A limited monopoly in trade names and other identifying marks * has, 
of course, long been protected, and a recent case contains some intima- 
tion that the duplication of an advertising slogan may be enjoined as 
unfair competition.‘ That the law will reach more subtle offenders, 
however, is improbable. The action of unfair competition, generally 
limited to cases in which one person leads the public to believe that his 
goods are those of another,” is available where the imitation of adver- 
tising forms part of a general plan of deception.® But in the absence of 





reached by an interpretation of the legislature’s intent. Commonwealth ex rel. 
Ciampoli v. Heston, 292 Pa. sor, 141 Atl. 287 (1928); Dowdy v. State, 158 
Tenn. 364, 13 S. W.(2d) 794 (1929); see 1 Bishop, Crominat Law § 1064. 


1 See Butt, Plagiarists We Have With Us Always (March, 1931) 57 PRINTED 
SALESMANSHIP 61; Boyle, The Sincerest Form of Flapdoodle, 148 PRINTERS’ INK, 
July 25, 1929, p. 53; Imitation — Advertising’s By-Product, 140 id., July 28, 1927, 
p. 184; Larrabee, Oh! The Dirty Plagiarists (Sept., 1930) 21 Printers’ INK 
Montuiy 48; The Price of Leadership (Aug. 21, 1926) 11 SALES MANAGEMENT 
308; Johnson, How the National Biscuit Co. Disposed of 1267 Imitators (Nov. 14, 
1925) 9 id. 635, How 8000 Imitators Contributed to Canada Dry’s Success (July 
10, 1926) 11 id. 25. 

2 Judicial expressions of disapproval of copying, in cases denying relief, are 
numerous. See Cheney Bros. v. Doris Silk Corp., 35 F.(2d) 279, 281 (C. C. A. 2d, 
1929); Bamforth v. Douglass Post Card & Machine Co., 158 Fed. 355, 358 
(C. C. E. D. Pa. 1908) ; International Heating Co. v. Oliver Oil Gas B. & M. Co., 
288 Fed. 708, 711 (C. C. A. 8th, 1923); B. T. Crump Co. v. Lindsay, 130 Va. 144, 
165, 107 S. E. 679, 685 (1921); S. R. Feil Co. v. Robbins Co., 220 Fed. 650, 652 
(C. C. A. 7th, 1915). 

8 The scope of this Note is the imitation of advertisements apart from these 
identifying characteristics. Cases dealing with trade-marks, trade names or other 
identifying marks will not be considered. Nor does the Note undertake to deter- 
mine the value of advertising to the modern community. For economic defenses 
of advertising, see STARCH, PRINCIPLES OF ADVERTISING (1923) 112-15; a Sym- 
posium in (March, 1925) 15 Amer. Econ. Rev. Supp. 5-41. For a contrary view, 
see CHASE AND SCHLINK, YouR Money’s WortH (1927). 

4 Estate Stove Co. v. Gray & Dudley Co., 50 F.(2d) 413 (C. C. A. 6th, 1931), 
rev’g 41 F.(2d) 462 (C. C. A. 6th, 1930) because of new evidence. In the first 
decision, the court held that substantial copying of the plaintiff’s slogan ‘‘ No, this 
is not a phonograph ” in an advertisement otherwise resembling the plaintiff’s would 
cause people to confuse the defendant with the plaintiff. On learning that the 
plaintiff’s slogan was “ Looks like a phonograph but is a furnace,” the court stated 
that, although the slight difference would not remove the confusion, “ lacking that 
specific and unpermissible appropriation which we mistakenly found, the defend- 
ant’s conduct cannot be made the basis of legal condemnation.” See id. at 413. 

5 The situations in which a non-competitor has succeeded in preventing the use 
of his name would seem to fit into the category of passing-off cases. Although no 
direct diversion of trade results, the injury to complainant’s reputation and good- 
will is caused by inducing the public to believe that the defendant’s product 
comes from the same source as that of the complainant. This deception is of the 
same sort as that which occurs in the ordinary competitive passing-off case, al- 
though the consequneces are not as direct. Yale Electric Corp. v. Robertson, 26 
F.(2d) 972 (C. C. A. 2d, 1928); Wall v. Rolls-Royce of Am., Inc., 4 F.(2d) 333 
(C. C. A. 3d, 1925) ; Vogue Co. v. Thompson-Hudson Co., 300 Fed. so9 (C. C. A. 
6th, 1924). See Oates, Relief in Equity Against Unfair Trade Practices of Non- 
Competitors (1931) 25 Int. L. Rev. 643; Note (1925) 38 Harv. L. REv. 370. 

6 Advertising plus trade name: Dumore Co. v. Richards, 52 F.(2d) 311 (W. D. 
Mich. 1930), aff'd, 52 F.(2d) 312 (C. C. A. 6th, 1931) ; Rosenberg Bros. & Co. v- 
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any accompanying similarity in the name or appearance of the goods, 
confusion is very unlikely. Accordingly, one is usually free to appro- 
priate the product of a rival’s efforts,’ provided he makes his name 
sufficiently conspicuous * to prevent confusion. 

Legal machinery which might be used to prevent the appropriation 
of advertising in the absence of deception is not readily discoverable. 
It is true that the attempt to pass off goods as those of another is not 
the only practice which shocks the judicial conscience.® Flagrant vio- 
lations of the standards of the business community have sometimes 
been enjoined,’® though not traditionally classified as unfair competi- 





Elliot, 7 F.(2d) 962 (C. C. A. 3d, 1925); Elbs v. Rochester Egg Carrier Co., 134 
N. Y. Supp. 979 (1912). Advertisement plus appearance of article or wrapping: 
Potter-Wrightington, Inc. v. Ward Baking Co., 288 Fed. 597 (D. Mass. 1923); 
Parker & Smith v. Satchwell & Co., 17 Rep. Pat. Cas. .713 (1900). Slogan plus 
trade mark or name: Wolf Bros. & Co. v. Hamilton-Brown Shoe Co., 165 Fed. 413 
(C. C. A. 8th, 1908); Bickmore Gall Cure Co. v. Karns, 134 Fed. 833 (C. C. A. 
3d, 1905). Slogan plus appearance of store: Summerfield Co. v. Prime Furniture 
Co., 242 Mass. 149, 136 N. E. 396 (1922); Chas. S. Cash, Inc. v. Steinbook, 220 
N. Y. App. Div. 569, 222 N. Y. Supp. 61 (1927), aff'd, 247 N. Y. 531, 161 N. E. 
170 (1928). Advertising plus patent infringement: Farmers’ Handy Wagon Co. v. 
Beaver Silo & Box Mfg. Co., 236 Fed. 731 (C. C. A. 7th, 1916). 

7 Relief was granted when advertising alone was copied in the following cases: 
Estate Stove Co. v. Gray & Dudley Co., supra note 4; Johnson v. Hitchcock, 
3 N. Y. Supp. 680 (1888). In Trust Laws anp UNFAIR ComPEtTITION (Dep’t of 
Commerce, Bureau of Corp. 1915) 369, an unreported case is said to enjoin ap- 
propriating the effect of a competitor’s blind advertising. 

No passing-off was found in the following cases. Taking advantage of com- 
petitor’s blind advertising: Westminister Laundry Co. v. Hesse Envelope Co., 
174 Mo. App. 238, 156 S. W. 767 (1913), (1913) 27 Harv. L. Rev. 99. Copying 
substantially whole advertisement: International Heating Co. v. Oliver Oil Gas 
B. & M. Co., 288 Fed. 708 (C. C. A. 8th, 1923), certiorari denied, 263 U. S. 714 
(1923); S. R. Feil Co. v. Robbins Co., supra note 2; Wertheimer v. Stewart, 
Cooper & Co., 23 Rep. Pat. Cas. 481 (1906). Copying or photographing cata- 
logue: B. T. Crump Co. v. Lindsay, supra note 2; Hamilton Mfg. Co. v. Tubbs 
Mfg. Co., 216 Fed. gor (C. C. W. D. Mich. 1908). Copying slogan: Rubber & 
C. H. T. Co. v. Devoe & Reynolds Co., 233 Fed. 150 (D. N. J. 1916); Van Kan- 
nell Revolving Door Co. v. American Revolving Door Co., 215 Fed. 582 (C. C. A. 
7th, 1914) ; Hughes v. West Publishing Co., 225 Ill. App. 58 (1922); see Sinanide 
v. La Maison Cosmeo, 44 T. L. R. 574, 575 (1928). See Notes (1922) 17 A. L. R. 
760, (1924) 30 A. L. R. 615. 

But the stealing of advertising space has been enjoined. National Tel. Directory 
Co. v. Dawson Mfg. Co., 214 Mo. App. 683, 263 S. W. 483 (1924), (1924) 38 
Harv. L. Rev. 123; Press Publishing Co. v. Levi Bros. & Co., 48 N. Y. L. J. 1447, 
Dec. 20, 1912. See N. Y. Pen. Law (Cahill, 1930) § 122. 

8 The accuracy of the judicial application of the passing-off test has been chal- 
lenged by the results of experiments testing the relative confusion caused by a 
number of litigated trade names. See PAYNTER, PsycHOLocicAL Stupy oF TRADE- 
Mark INFRINGEMENT (No. 42, Colum. Univ. Archives of Psychology (1920) ); 
Rogers, The Unwary Purchaser —a Study in the Psychology of Trade-mark In- 
fringement (1910) 8 Micu. L. Rev. 613, An Account of Some Psychological Ex- 
periments on the Subject of Trade-mark Infringement (1919) 18 id. 75; Burtt, 
Measurement of Confusion Between Similar Trade Names (1925) 19 Itv. L. REv. 
320; Burtt, Lecat Psycuorocy (1931) 424. 

® The ultimate standard for determining what competition is unfair has been 
considered that of the business community. See Nrus, Unramrr CoMPETITION AND 
TrapE-Marks (3d ed. 1929) § 9a; Haines, Efforts to Define Unfair Competition 
(1919) 29 Yate L. J. 1, 19. And see Margarete Steiff, Inc. v. Bing, 215 Fed. 204, 
206 (S. D. N. Y. 1914). 

10 For enumerations of unfair trade practices, regardless of legal terminology, 
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tion.1t Relief has been granted from misrepresentations which result 
in the diversion of trade from the complainant.’* And malicious dis- 
paragement in advertisements would probably be enjoined; damages at 
law, of course, can be recovered if proved.** Ample analogy also exists 
for prohibiting the use of advertisements either to interfere with con- 
tract 1* and trust ** relationships, or for the sole purpose of destroying 
another’s business.’® But if there is any support for the view that imi- 
tation, without more, should be considered actionable as unfair compe- 
tition,” it must be found in the broad language of the Supreme Court in 
International News Service v. Associated Press.** ‘There a limited in- 
junction was granted against the appropriation of news.’® The vague 





see Trust Laws AND UNFAIR CompeETITION (Dep’t of Commerce, Bureau of Corp. 
1915) cc. 6, 7; NIMs, op. cit. supra note 9, c. 19. For a discussion of monopolistic 
practices destructive of competition, see STEvENs, UNFAIR COMPETITION (1917). 
For the right of a competitor to enjoin the otherwise illegal acts of a rival, see 
Note (1929) 42 Harv. L. Rev. 693; (1925) 25 Cox. L. REv. 1088. 

11 At first only trade-mark infringement came under the ban of the law. When 
it became apparent that the imitation of non-technical trade names was just as 
likely to cause confusion of the public, the courts began to give relief in situations 
“ analogous to trade-mark infringement.” The term “unfair competition ” came 
to be applied to such cases only. In England, the action is still called “ passing off.” 
See Rogers, Predatory Price Cutting as Unfair Trade (1913) 27 Harv. L. REv. 1309. 

12 The leading case is Ely-Norris Safe Co. v. Mosler Safe Co., 7 F.(2d) 603 
(C. C. A. 2d, 1925), rev’d because diversion of trade was not alleged, 273 U. S. 
132 (1927). See (1926) 39 Harv. L. Rev. 518; Note (1926) 26 Cor. L. REv. 199. 
Defendant there imitated the appearance of plaintiff’s patented device under his 
own name. For a discussion of measures taken to suppress untruthful advertis- 
ing, see Handler, False and Misleading Advertising (1929) 39 YALE L. J. 22; Legis. 
(1930) 43 Harv. L. Rev. 945. 

13 The refusal of many courts to enjoin disparaging statements has been the 
subject of strong adverse comment. The recent decisions seem to follow the line 
of authority granting relief. Sun-Maid Raisin Growers v. Avis, 25 F.(2d) 303 
(N. D. Ill. 1928) (threats to sue plaintiff for patent infringement); see Nann v. 
Raimist, 255 N. Y. 307, 317, 174 N. E. 690, 694 (1931). For a complete treat- 
ment of this subject, see Pound, Equitable Relief Against Defamation and Inju- 
ries to Personality (1916) 29 Harv. L. Rev. 640; Nims, op. cit. supra note 9, 
Cc. 37. 

14 The action for inducing breach of contract would seem to be aimed pri- 
marily at preventing “unfair” trade. See Note (1928) 12 Munn. L. Rev. 147, 


56. 

15 Board of Trade v. Christie Grain & Stock Co., 198 U. S. 236 (1904) (private 
distribution of grain quotations) ; Todd Protectograph Co. v. Hedman Mfg. Co., 
254 Fed. 829 (N. D. Ill. 1919) (using former employer’s lists of customers) ; 
F. W. Dodge Corp. v. Comstock, 140 Misc. 105, 251 N. Y. Supp. 172 (1931); 
Margolis v. National Bellas Hess Co., 139 Misc. 738, 249 N. Y. Supp. 175 (1931). 

16 Cf. Boggs v. Duncan-Schell Furniture Co., 163 Iowa 106, 143 N. W. 482 
(1913); Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946 (1909). 

17 Nis, op. cit. supra note 9, § 291. 

18 248 U. S. 215, 239 et seg. (1918). 

19 International News Service v. Associated Press, 248 U. S. 215 (1918) ; Na- 
tional Tel. News Co. v. Western Union Tel. Co., 119 Fed. 294 (C. C. A. 7th, 1902). 
In the Associated Press case, defendant copied news items from early Associated 
Press bulletins in New York City, and transmitted them in its own name to news- 
papers in the west in time to compete with members of the Associated Press. The 
reasoning of the majority opinion is broad enough to include almost any appropria- 
tion of the fruits of another’s labor. For comment on the Associated Press case, 
= Kocourek, Note (1919) 13 Itt. L. REv. 708; Note (1919) 32 Harv. L. Rev. 
566. 
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notion which underlies the Associated Press case, that “ misappropria- 
tion ” is to be condemned equally with “ misrepresentation,” ?° has also 
found expression in the unusual decisions enjoining the reproduction of 
phonograph records ** and dress fashions.” But exceptional circum- 
stances ?* probably justified these results, and subsequent decisions indi- 
cate that they will be limited to their own peculiar facts.** The practices 
condemned were, in any event, clearly distinguishable from the imitation 
of advertising. In the news and phonograph recording cases the de- 
fendant not only took advantage of the plaintiff’s inventive ability, but 
also made use of the vendible commodity itself.*° In all, substantial 
diversion of trade was proved.” That such serious consequences would 
attend the reproduction of advertising in the absence of deception is 
unlikely. 

_ emeaatoa restriction of the action of unfair competition to passing- 
off has been severely criticized by judges and commentators alike.?* 
The cases are in considerable conflict as to whether the action arises 





20 248 U.S. 215, at 242. 

21 Fonotipia Limited v. Bradley, 171 Fed. 951 (C. C. E. D. N. Y. 1909). 

22 Montegut v. Hickson, Inc., 178 App. Div. 94, 164 N. Y. Supp. 858 (1917). 
The defendant employed a woman to buy the plaintiff’s dress models for it, 
copied them, and sold them as its own. The court, with two of the five judges 
dissenting, based its decision on the “ unfair” means employed by defendant in se- 
curing the dresses. Despite this factor, the case seems opposed to Cheney Bros. v. 
Doris Silk Corp., supra note 2. Cf. Margolis v. National Bellas Hess Co., supra 
note 15, in which a dress was kept and copied in breach of contract and trust. 

23 Other extraordinary cases prohibit taking advantage of the business system 
established and maintained by another at continuing expense. Meyer v. Hurwitz, 
5 F.(2d) 370 (E. D. Pa. 1925) (defendant sold copies of plaintiff’s post cards to 
sell in plaintiff’s machines) ; Prest-O-Lite Co. v. Davis, 215 Fed. 349 (C. C. A. 6th, 
1914); Searchlight Gas Co. v. Prest-O-Lite Co., 215 Fed. 692 (C. C. A. 7th, 1914) 
(filling plaintiff’s exchangeable tanks with defendant’s gas); Meccano, Ltd. v. 
Wagner, 234 Fed. 912 (S. D. Ohio, 1916), aff’d, 246 Fed. 603 (C. C. A. 6th, 1917). 
Contra: Meccano, Ltd. v. Wanamaker, 250 Fed. 450 (C. C. A. 2d, 1918), aff'd 
without deciding between the circuits, 253 U. S. 136 (1920); Globe-Wernicke Co. 
v. Macey Co., 119 Fed. 696 (C. C. A. 6th, 1902). The Prest-O-Lite and Meccano 
cases are discussed in Note (1916) 30 Harv. L. REv. 166. 

24 In Cheney Bros. v. Doris Silk Corp., supra note 2, L. Hand, J., although 
he has frequently shown a desire to expand the action of unfair competition (see 
Ely-Norris Safe Co. v. Mosler Safe Co., supra note 12; Yale Electric Co. v. Robert- 
son, supra note 5), refused to enjoin the direct copying of silk designs on the 
ground that to grant relief would be to nullify the legislative limitations placed on 
monopoly in the patent and copyright laws. He admitted that the language of 
the Associated Press case might lead to a contrary result. See also B. T. Crump 
Co. v. Lindsay, supra note 2. Older cases adopting this theory are: Keystone Type 
Foundry v. Portland Pub. Co., 186 Fed. 690 (C. C. A. 1st, 1911) (copying design 
of type); Bamforth v. Douglass Post Card & Machine Co., supra note 2 (copying 
post cards) ; Outcault v. New York Herald, 146 Fed. 205 (C. C. S. D. N. Y. 1906) 
(copying cartoon characters); Hughes v. West Publishing Co., 225 Ill. App. 58 
(1922) (copying “Key Number System”). Compare the decisions refusing to 
enjoin the copying of advertising, supra note 7. See Chafee, Book Review (1930) 
43 Harv. L. Rev. 1328, 1330. 

25 See B. T. Crump Co. v. Lindsay, supra note 2, at 148, 107 S. E. at 680. 

26 The Supreme Court has made this a sine qua non of the cause of action. 
Mosler Safe Co. v. Ely-Norris Safe Co., 273 U. S. 132 (1927). 

27 Mr. Justice Pitney, in International News Service v. Associated Press, 
248 U. S. 215, 241 (1918), declared that “we cannot concede that the right to 
equitable relief is confined to that class of cases.” See Nims, op. cit. supra note 9, 
$$ 4a, ga, 291; Rocers, GOODWILL, TRADE-MARKS AND UNFAIR TRADING (1914) 275. 
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from the deception of the public or from injury to the plaintiff.2® Con- 
formably with the latter view, it has been vigorously contended that the 
action is based on damage to the plaintiff’s goodwill,?® goodwill being 
defined as “the reasonable expectation of future patronage.” *° The 
diversion of sales and the loss of reputation resulting from confusion of 
origin are considered only the most common examples of such injury. 
But unless the public is deceived, it is not certain that the imitation of 
advertising alone will noticeably affect the plaintiff’s goodwill. The 
only certain effect on future patronage is the loss in trade when the 
public is informed that a rival is selling the same product. In the ab- 
sence of a patent, this must be considered a legitimate incidence of 
competition. The complainant’s loss is not substantially increased by 
the similarity of the advertising, inasmuch as other advertisements con- 
veying the same information would bring about the same result.** Any 
special damage to goodwill from imitation must be attributed to the 
dispersion of the distinctive effect of the advertisement, on the theory 
that the advertisement’s hold on the public mind is largely dependent 
upon its originality.** But the imitator may have loosed a boomerang. 
It is quite possible that if the original advertisement is well known, the 
copy will only serve to remind the reader of the original.** Even con- 
ceding some injury, however, the major complaint must usually be that 
no protection can be found for the novelty of a conception in a legal 
system reluctant to recognize any property in ideas.** 

Such considerations may well explain the unwillingness of courts *° 





28 See Rosenberg Bros. & Co. v. Elliott, 7 F.(2d) 962, 965 (C. C. A. 3d, 1925); 
Nims, op. cit. supra note 9, §§ 7-9. SCHECHTER, HisToRICAL FOUNDATION OF THE 
Law RELATING TO TRADE-MARKS (1925) I51. 

29 RocERs, op. cit. supra note 27, at 127; Rogers, Predatory Price Cutting as 
Unfair Trade (1913) 27 Harv. L. REv. 139; SCHECHTER, op. cit. supra note 28, 
at 166, 171; Grismore, Fraudulent Intent in Trade Mark Cases (1929) 27 MICcH. 
L. Rev. 857, 866; Mitchell, Unfair Competition (1897) 10 Harv. L. REv. 275, 280. 

380 See RocErs, op. cit. supra note 27, at 13. 

31 The imitator will not be able to reduce expenses so as to undersell his 
competitor, inasmuch as he must still pay for his advertising space. He does not 
avoid paying an agency’s commission, since, by advertising practice, that expense 
is part of the publisher’s charge. 

82 See Schechter, The Rational Basis of Trade-mark Protection (1927) 40 
Harv. L. REv. 813, 825. 

83 A number of writers in advertising periodicals believe that imitation actually 
benefits the “ victim,” both because a recognized imitation will raise his reputation, 
and because the reader will not notice that the imitator’s advertisement is not his. 
See Durstine, THis ApverTIsING BusINEss (1928) 205; Boyle, The Sincerest 
Form of Flapdoodle, 148 Printers’ INK, July 25, 1929, p. 53; Morris-Jones, The 
Penalty of Imitation, 137 id., Oct. 7, 1926, p. 139; What Can be Done to Safeguard 
Unprotectable Ideas?, 138 id., March 10, 1927, p. 52. 

84 Bristol v. Equitable Life Assurance Society, 132 N. Y. 264, 30 N. E. 506 
(1892) (plan of advertising not property); Haskins v. Ryan, 71 N. J. Eq. 575; 
64 Atl. 436 (1906). 

An additional problem, analogous to that found in administering the law of 
copyright, is raised by the difficulty of drawing a precise line between permissible 
and unpermissible imitation. Since advertising is ordinarily short-lived, it would 
seem unnecessary for the court to encounter this difficulty in the absence of a 
statutory mandate. 

85 In the case of advertisements in periodicals, a court could find passing-off 
on the ground that the reader might respond to the defendant’s advertisement 
without realizing that it was not the plaintiff’s. Estate Stove Co. v. Gray & Dudley 
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to extend the advertiser’s protection beyond that already available in 
the law of copyright. Advertising containing any literary or artistic 
qualities is subject to copyright; ** merit is apparently unnecessary.*’ 
The constitutional requirement ** has been construed to demand only 
slight intellectual originality, so that any advertisement consisting of 
more than a mere list of articles and prices should be copyrightable.*® 
But the copyright would be infringed only by substantial copying or 
paraphrasing.*° It would afford no exclusive right to any particular 
method of advertising.** 

Significantly, advertisers have not availed themselves of this privilege 
to any great degree.*? The reason is probably not far to seek. The 
comments of advertising men themselves furnish persuasive evidence 
that imitation is not considered a serious offense. They agree that it 
is the rule, not the exception; ** but they apparently accept it, even 
if somewhat reluctantly, as a necessary part of the business game.** 
Most of them regard it as nothing worse than a temporary annoyance 
to the innovator *® or even as an actual benefit to him,*® while all 





Co., supra note 4. Or it could argue that an advertisement has no identifying 
effect unless the name is read, and that if the names are different, there can be 
no confusion. International Heating Co. v. Oliver Oil Gas B. & M. Co., supra 
note 2. Since actual passing-off probably would not have been proved or dis- 
proved, the court would be free to reach either conclusion on reasons of policy. 
See note 8, supra. 

36 Bleistein v. Donaldson Lithographing Co., 188 U. S. 239 (1903); Fargo 
Mercantile Co. v. Brechet & Richter Co., 295 Fed. 823 (C. C. A. 8th, 1924). 
Hoague-Sprague Corp. v. Meyer Co., 31 F.(2d) 583 (E. D. N. Y. 1929). See 
Note (1922) 17 A. L. R. 774; Wem, American Copyricut Law (1917) 226. The 
section of the Copyright Act permitting the registration in the patent office of 
prints and labels designed to be used for other articles of manufacture in con- 
formity with the copyright law shows that advertising is to be copyrightable. 
18 StaT. 79 (1874), 17 U. S. C. $63 (1926). 

37 Bleistein v. Donaldson Lithographing Co., 188 U. S. 239 (1903); see WEIL, 
CopyRIGHT (1917) 41. 

38 U. §. Const., Art. I, §8. See 35 Stat. 1076 (1909), 17 U. S. C. $4 (1926). 

39 See Wem, Copyricut (1917) 226. Contra: Higgins v. Keuffel, 140 U. S. 
428 (1891); Ehret v. Pierce, 10 Fed. 553 (C. C. E. D. N. Y. 1880), holding that a 
“mere” advertisement may not be copyrighted. Although the courts still use the 
same language, the more recent decisions indicate that the meaning of the word 
“mere” has been so narrowed that the older cases are no longer followed. See 
note 36, supra. 

40 Any copy which makes substantially the same impression as the original 
would be an infringement. Copying a material part, though small, is an infringe- 
ment. Nutt v. National Inst. Incorp. for the Improv. of Memory, 31 F.(2d) 236 
(C. C. A. 2d, 1929). The indefiniteness of these standards makes each case turn 
on a question of fact. See Wem, Copyricut (1917) 394-97. 

41 Mutual Advertising Co. v. Refo, 76 Fed. 961 (C. C. D. S. C. 1896); S. S. 
White Dental Co. v. Sibley, 38 Fed. 751 (C. C. E. D. Pa. 1889); Ehret v. Pierce, 
Supra note 39. 

2 In the advertisements of at least one-column length in the SaturpAy EvENING 
Post, Vol. 204, Nos. 20, 21, Nov. 14 and 21, 1931, 33 out of 167 advertisements 
were copyrighted. A smaller proportion is copyrighted in other less expensive 
advertising mediums. 483 See note 1, supra. 

#4 See articles cited in note 1, supra. Contra: Metzger, “I’ve Got an Idea”!, 
15 ADVERTISING AND SELLING, July 9, 1930, p. 27; Teilhet, Pity the Poor Idea-Man, 
14 id., Dec. 25, 1929, p. 22. 

45 See Boyle; Butt; Johnson; Larrabee; Imitation — Advertising’s By-Product, 
all supra note 1. Contra: Teilhet, supra note 44. 

#6 See articles cited note 33, supra; Nichols. Be Yourself, Mr. Advertiser! 
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proclaim that the “ copycat ” will perish from his want of originality.‘ 
Increased protection has, in fact, been openly opposed for fear that it 
would encourage false claims to credit for advertising ideas.** Adver- 
tisers do feel that slogans, designed for use over a considerable period of 
time and closely resembling trade names, might well be protected.*® But 
with this possible qualification, there would seem to be no pressing de- 
mand to nullify the constitutional and statutory restrictions found in 
the copyright law.*° 





THE LEGALITY OF BAsING-PoINT SysTEMS.— The last thirty years 
has witnessed a pronounced development of basing-point systems of 
marketing in several industries. The economic nature of these basing- 
points has been subjected to a penetrating analysis in a recent book by 
Professor Fetter,’ but their status in law is by no means clear. 

The structure of basing-points can be sufficiently indicated by a de- 
scription of the practice long known in the steel industry as Pittsburgh 
Plus.?, Under this plan, steel products were sold at any destination for 





148 Printers’ Inx, Aug. 15, 1929, p. 3; Pemberton, Will the Law Protect an Ad- 
vertising Style?, 151 id., June 5, 1930, p. 33. 

47 See Boyle; Butt; Johnson; Imitation — Advertising’s By-Product, all supra 
note 1; Nichols, supra note 46; Morris-Jones, supra note 33. 

48 See Larrabee, supra note 1. NIMs, op. cit. supra note 9, at 788, suggests that 
advertising should be protected against imitation on the theory of unjust enrich- 
ment, since “ better protection ... is necessary properly to encourage invention 
in this field.” No one else seems to deem advertising in need of further encourage- 
ment; the problem more often is how to discourage it. See CHasE AND SCHLINK, 
Your Money’s WortH (1927). 

49 This is demonstrated by the success of the Printers’ Ink Clearing House for 
slogan registration. See 133 Printers’ INx, Nov. 12, 1925, pp. 141, 142. Since 
the slogan is not an identifying mark of the product to the extent that the name 
is, deception is unlikely to result from the imitation of it. In the absence of any 
such substantial injury from copying, monopoly in writings can be acquired only 
by complying with the copyright laws; the courts may therefore be justified in 
awaiting specific legislative authority to protect slogans. The only case in which 
the question of the copyrightability of a slogan has arisen held the slogan uncopy- 
rightable, but the court based its decision largely on the ground that the slogan 
in dispute was not original. Sinanide v. La Maison Cosmeo, 44 T. L. R. 574 
(1928). 

50 Cheney Bros. v. Doris Silk Corp.; Bamforth v. Douglass Post Card & Ma- 
chine Co., both supra note 2; see Brandeis, J., dissenting, in International News 
Service v. Associated Press, 248 U.S. 215, 264 (1918). 

But it must be admitted that the consequences of going beyond the statute 
would be much less serious when applied to advertising than when applied to com- 
modities or books. The public would not be deprived of competition in anything 
of value to it if the exact form of an advertisement could not be copied. And the 
advertisement would rarely outlast the statutory period for copyright protection. 
Thus, in its effect, a monopoly in advertisement would seem to be more closely 
related to the permissible monopoly in a trade name. 


1 Fetrer, THE MASQUERADE OF Monopoty (1931), reviewed in Book Review 
(1931) 45 Harv. L. REv. 395. 

2 No detailed study of the origin and development of Pittsburgh Plus has been 
published. Testimony before the Federal Trade Commission indicated that, while 
it was not generally applied to steel products before the formation of the United 
States Steel Corporation in 1901, it had been adopted for the sale of beams as early 
as 1880, and that after 1896 it was applied to some other products. 2 Statement 
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a price equivalent to the price at Pittsburgh plus the cost of freight 
from Pittsburgh to the destination, whether or not the steel was actually 
shipped from Pittsburgh.* 

In 1924 the Federal Trade Commission ordered * the United States 
Steel Corporation ® to cease and desist from selling its rolled steel 
products ® at Pittsburgh Plus prices, on the ground that this practice 
constituted a violation of § 2 of the Clayton Act * and § 5 of the Federal 





of Case for Amici Curiae 631-74, filed in Federal Trade Commission v. United 
States Steel Corporation, 8 Fed. Trade Com. Dec. 1; Brief for Amici Curiae 81-95, 
filed in same case; cf. FETTER, THE MASQUERADE OF Monopoty (1931) 146-50. It 
appears that, about 1897, a zoning system based on Pittsburg was established for 
steel shapes and bars, which persisted as to these products, and, later, steel plates, 
until two or three years after the formation of'the Corporation, when Pittsburgh 
Plus was introduced. 2 Statement of Case for Amici Curiae, supra, at 632-36, 
640-42, 658-65; Brief for Amici Curiae, supra, at 89-91. By 1907, at the latest, 
Pittsburgh Plus was generally established. BERGLUND, THE UNITED STATES STEEL 
CorPORATION (1907) 164, 167. 

3 An exhaustive and highly colorful, if somewhat excited, description and 
analysis of Pittsburgh Plus may be found in Fetter, op. cit. supra note 1, at 145- 
gt. See also BERGLUND, op. cit. supra note 2, at 164; BREYER, ComMMODITY 
MARKETING (1931) 173-74; CLARK, THE FEDERAL Trust Poticy (1931) 197, n.20; 
CopELAND, ProBLEMS IN MarKETING (3d ed. 1927) 613-37; FEDERAL TRADE 
CoMMISSION REPORT ON PITTSBURGH RATE FOR STEEL (1919); MCLAUGHLIN, CASES 
ON THE FEDERAL ANTI-TrusT LAws (1930) 253, n.57; NATIONAL INDUSTRIAL CoN- 
FERENCE Boarp, PuBLic REGULATION OF COMPETITIVE PRACTICES (1925) 98-104; 
Commons, The Delivered Price Practice in the Steel Market (1924) 14 Am. Econ. 
Rev. 505; Kreutzberg, The Passing of “ Pittsburg Plus” (1924) 17 AM. BANKERS 
Ass’n J. 301; Mechem, “ The Pittsburg Plus Case” (1924) 10 A. B. A. J. 806. 

4 8 Fed. Trade Com. Dec. 1, 58 (1924). Commissioner Gaskill filed a dissent- 
ing opinion. 8 id. at 61. 

5 The Commission issued its complaint against the United States Steel Cor- 
poration, and against the following subsidiary companies: American Bridge Com- 
pany, American Sheet and Tin Plate Company, Carnegie Steel Company, National 
Tube Company, American Steel and Wire Company, Illinois Steel Company, 
Minnesota Steel Company, Clairton Steel Company, Union Steel Company, Lorain 
Steel Company, and Tennessee Coal, Iron and Railroad Company. The complaint 
was dismissed as to the National Tube Company and the Clairton, Union and 
Lorain Steel Companies. It has been suggested that, since the complaint did not 
mention the independent steel companies, but was directed against the Corporation 
alone, it was apparently assumed that the Corporation dominated price-making in 
the steel industry. McLavucuitn, loc. cit. supra note 3. See note 38, infra. 

8 The major rolled steel products which had been sold at Pittsburgh Plus prices 
were steel plates, structural shapes, merchant bars, sheets and wire products. 
Steel pipes and tubes, to which Pittsburgh Plus had also been applied, are not 
rolled, but both the Corporation and independent manufacturers established new 
bases for these products after the Commission issued its order. See notes 21 and 
22, infra. The examiner for the Commission did not find that tubes were produced 
in Chicago or Birmingham in sufficient quantity to satisfy domestic consumption, 
and consequently he found no evidence of a lessening of competition. 1 Statement 
of Case for Amici Curiae, supra note 2, at 291. 

7 38 Stat. 730 (1914), 15 U.S. C. $13 (1926): “ That it shall be unlawful for 
any person engaged in commerce .. . either directly or indirectly to discriminate 
in price between different purchasers of commodities . . . where the effect of such 
discrimination may be to substantially lessen competition or tend to create a 
monopoly in any line of commerce: Provided, That nothing herein contained shall 
prevent discrimination in price . . . on account of differences in the grade, quality, 
or quantity of the commodity sold, or that makes only due allowance for difference 
in the cost of selling or transportation, or discrimination in price in oy same or 
different communities made in good faith to meet competition, .. .” 
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Trade Commission Act.* The Corporation was further ordered not to 
use any system similar to Pittsburgh Plus, not to sell on any other base 
than that of actual shipment or manufacture, and, more generally, not 
to discriminate between purchasers of such products ® within the mean- 
ing of the Clayton Act. Although the Commission’s order issued only 
against the Steel Corporation, its principle was applicable to the inde- 
pendent producers, all of whom had adhered to the system condemned. 
Somewhat to the surprise of those unacquainted with the tactical 
niceties of the situation,’® the Corporation did not proceed in the federal 
courts for a reversal of the Commission’s order,'! but issued an an- 
nouncement *? that, without conceding the validity of the order, it had 
determined to conform thereto insofar as practicable.'* 





8 38 Srat. 717 (1914), 15 U. S. C. $45 (1926): “That unfair methods of 
competition in commerce are hereby declared unlawful. ... Whenever the com- 
mission shall have reason to believe that any ... person... has’ been or is 
using any unfair method of competition in commerce and if it shall appear to the 
commission that a proceeding by it . . . would be to the interest of the public, it 
shall issue and serve upon such person . . . a complaint... .” 

® Just before the Commission’s decision in the Pittsburgh Plus case, the Clayton 
Act had been held to forbid only discrimination tending to lessen competition 
between the defendant and his competitors, and not to cover discrimination lessen- 
ing competition among customers of the defendant. The Mennen Co. v. Federal 
Trade Commission, 288 Fed. 774 (C. C. A. 2d, 1923). This case was followed in 
National Biscuit Co. v. Federal Trade Commission, 299 Fed. 733 (C. C. A. 2d, 
1924). Since the Steel Corporation through its subsidiary the American Bridge 
Company, was a fabricator of finished steel products and thus competed with con- 
sumers of its own rolled steel products, who were likewise fabricators of finished 
steel, the principle of these cases is not applicable. But see Mechem, supra note 3, 
at 810. The case of George Van Camp & Sons Co. v. American Can Co., 278 
U. S. 245 (1929), overruling the Mennen and Biscuit cases, has since made it clear 
that discrimination tending to lessen competition or to create a monopoly among 
customers of the defendant is within the scope of the Clayton Act. Cf. McLaucu- 
LIN, Op. cit. supra note 3, at 391, n.101. 

10 An editorial in the Iron AcE had pointed out in 1920 that an order of the 
Commission forbidding the continuance of Pittsburgh Plus would be difficult to 
enforce, since the same results could be achieved by setting new basing-points or 
mill prices at higher levels than the Pittsburgh price. (1920) 106 Iron AcE 862. 
See notes 20, 21, 23, 24, and 25, infra. Since 1921, the Corporation had not 
maintained Pittsburgh Plus prices in Chicago. See note 17, infra. These 
factors minimized the importance of the decree. So, too, the refusal of the Supreme 
Court in United States v. United States Steel Corporation, 251 U.S. 417 (1920), to 
force the dissolution of the Corporation under the Sherman Act may have led to 
the belief that the Commission would be reluctant to enforce the decree so rigidly 
as to bring about an appeal. On the other hand, ignorance of how the courts 
would construe the comparatively recent Clayton and Federal Trade Commission 
Acts may have made the Corporation unwilling to risk enforcement by the courts. 
Cf. FETTER, op. cit. supra note 1, at 164-66. 

11 Section 5 of the Clayton Act provides for an appeal from the Commission’s 
order to the circuit courts of appeal. Apparently, the independent producers were 
not pleased with the Corporation’s failure to appeal. (1924) 114 Iron AGE 861; cf. 
McLavca1iin, loc. cit. supra note 3. The objections to Pittsburgh Plus came 
mainly from the consumers, rather than from the other steel producers. The 
latter, on the whole, profited by the higher prices of the condemned system. See 
note 38, infra. 

12 The Commission had ordered the Corporation to file a report of compliance. 
8 Fed. Trade Com. Dec. 1, 60 (1924). 

18 “ Respondents, without admitting the validity of said order or the jurisdic- 
tion of the Commission to make the same, have determined to conform thereto 
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Even before the Commission issued its order,’* the Corporation had 
found it inadvisable to adhere strictly to the Pittsburgh basing-point 
system.'® Another basing-point for steel plates, shapes and bars was 
early established at Birmingham, which was, however, from three to 
five dollars higher than the Pittsburgh base.’® In 1921, these particular 
products were given an additional base at Chicago at a margin of two 
dollars over Pittsburgh.’’? But steel sheets, tin plates, tubes, and wire 
products continued to be sold everywhere at Pittsburgh Plus prices.*® 
Steel rails, however, have never been sold on a basing-point system 
since the formation of the Steel Corporation.’® 

Following the promulgation of the Commission’s order, the Steel 
Corporation adopted a new price system, to which the independents 
conformed. The American Steel and Wire Company, a Steel Corpora- 
tion subsidiary, established five new basing-points for the sale of its 
wire products, all but one of which were higher than the Pittsburgh 
base.2° Tubes were given a new base at the Chicago district mills four 





. . in so far as it is practicable to do so.” The announcement may be found in 
CopELAND, Op. cit. supra note 3, at 637, and in Mechem, supra note 3, at 809, n.6. 
Cf. FETTER, op. cit. supra note 1, at 158. 

14 A few days after the order took effect the Commission expressed itself as 
being pleased with its results. (1924) 114 IRon AcE 862. Brief descriptions of the 
Corporation’s marketing practices since the order may be found in Breyer, 
op. cit. supra note 3, at 174-75, and in FETTER, op. cit. supra note 1, at 158-63. 

15 At various times after the formation of the Corporation there were temporary 
departures from Pittsburgh Plus. These seem to occur most commonly during pe- 
riods of depression. 1 Statement of Case for Amici Curiae, supra note 2, at 512, 514, 
516, 533-36, 2 id. 665; cf. FETTER, op. cit. supra note 1, at 128-31. This suggests 
that price-cutting by competitors usually took the form of eliminating the charge 
for fictitious freight from Pittsburgh. To meet this competition the Corporation 
was forced to do likewise. Cf. 8 Fed. Trade Com. Dec. 1, 41, 45. In September, 
1917, the War Industries Board made Chicago a basing-point on a parity with 
Pittsburgh, but in July, 1918, Pittsburgh Plus was reéstablished. 1 Statement of 
Case for Amici Curiae, supra note 2, at 85, 2 id. 867-72; FETTER, Op. cit. supra 
note 1, at 153-54. 

16 The Steel Corporation acquired control of the Tennessee Coal, Iron, and 
Railroad Company in 1907. Shortly thereafter, southern consumers protested 
against the maintenance of Pittsburgh Plus prices, and about 1909 a Birmingham 
base three dollars over Pittsburgh was set up, applying to plates, shapes and bars. 
1 Statement of Case for Amici Curiae, supra note 2, at 127, 170, 214. In 1920, 
the freight rate from Pittsburgh to Birmingham per hundred pounds of steel was 
increased from 57.5 cents to 76.5 cents. (1920) 106 IRON AGE 552. At the same 
time the Birmingham differential on plates, shapes and bars was increased to five 
dollars. 1 Statement of Case for Amici Curiae, supra note 2, at 127, 170, 214. On 
wire products, however, the full Pittsburgh Plus price was charged. 1 id. 281, 626. 
See 8 Fed. Trade Com. Dec. 1, 50-51 (1924). 

17 The tendency to break away from Pittsburgh Plus and set up a Chicago 
base on these products began during the last week in July, 1921. By September it 
was well established. (1921) 108 IRON AGE 162, 222, 296, 362, 556, 621. See 
Graph, infra p. 552. 

18 See (1925) 115 Iron AcE 54; Kreutzberg, supra note 3, at 302. 

19 See Commons, supra note 3, at 516. Mr. Commons suggests that the 
exception in favor of rails is due to a railway company’s ability to take delivery 
at any point. Whatever is the reason, they have never been sold either on Pitts- 
burgh Plus or terraced bases, but on strictly uniform mill bases, since 1902. See 
BERGLUND AND WRIGHT, THE TARIFF ON IRON AND STEEL (1929) 119-20. 

20 The bases established immediately after September 30, 1924, when the Com- 
mission’s order became effective, were at Cleveland, where the price was the same 
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dollars over Pittsburgh,** and other bases were established toward the 
east.2? Sheets and tin plate were put on the same basis as plates, shapes 
and bars, which continued to be sold in Chicago on a base two dollars 
over Pittsburgh.** East from Pittsburgh, however, while these products 
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as at Pittsburgh, at the Chicago district mills, where it was two dollars higher, at 
Birmingham and Worcester, where it was three dollars higher, and at Duluth, 
where the difference was four dollars. The delivered price in Chicago was three 
dollars over Pittsburgh. (1924) 114 IRON AGE 886, 954, 1032. The base at Duluth 
was shortly lowered to two dollars over Pittsburgh, and a new base was set up 
at Anderson, Indiana, which was one dollar higher than in Pittsburgh. (1924) 
114 Iron AcE 1314. A base identical with Pittsburgh was established at Ironton, 
Pennsylvania. Prices at De Kalb and Joliet, Illinois, were the same as at Chicago 
district mills. (1925) 115 IRon AGE 54-55. Later the Chicago mill and delivered 
bases were both lowered to one dollar over Pittsburgh. (1925) 116 IRon AcE 316. 
The Worcester base dropped to a difference of two dollars in 1930. (1930) 125 
Iron AGE 1428. Professor Fetter appears to think that these prices apply to all 
steel products. Cf. FETTER, op. cit. supra note 1, at 158—6o. 

21 (1924) 114 Iron AcE 861. Tubes were delivered in Chicago five dollars 
above the Pittsburgh price. Ibid. 

22 These bases were at Lorain and Youngstown, Ohio, and at Wheeling, West 
Virginia, and were identical with the Pittsburgh base. (1924) 114 Iron AGE 886. 

23 The exact differentials do not seem to have been very closely observed for 
these products. Most of the time the practice is honored, but there seems to be 
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were no longer quoted on a Pittsburgh base, it appears that the deliv- 
ered price generally quoted was in fact equivalent to the old Pittsburgh 
Plus price.** It is thus apparent that, while the mechanics of Pitts- 
burgh Plus were generally modified, prices persisted at levels progres- 
sively higher as the distance from Pittsburgh increased. 

The courts have rarely been called upon to consider the legality of 
basing-point systems.”° Professor Fetter has forcefully urged that the 
use of any basing-point system is in conflict with the purpose of the anti- 
trust laws and incompatible with a sound economy of marketing.”® 
Conditions of free competition among consumers can not exist, it is 
argued, unless goods are sold at a price equivalent to the price at the 
point of shipment plus the actual cost of freight to the destination.” 





a tendency to increase the spread which is reflected in the yearly averages. See 
Graph, supra p. 552. 

24 The delivered prices quoted in Philadelphia and New York for bars, for 
instance, were constantly thirty-two and thirty-four cents per hundred pounds re- 
spectively higher than in Pittsburgh. (1926) 117 Iron AGE 81, 369; (1927) 119 id. 
101; (1928) 121 id. 97; (1929) 123 id. 99; (1930) 125 id. 113, 1489. On May 20, 
1930, the freight rate from Pittsburgh to Philadelphia and New York was reduced 
to twenty-nine and thirty-three cents per hundred pounds respectively, and im- 
mediately the margin of steel prices at those points over Pittsburgh was reduced ac- 
cordingly. (1930) 125 IRon AGE 1567; (1931) 128 id. 1528. 

25 The Commission in 1924 condemned the Birmingham differential as well as 
Pittsburgh Plus. 8 Fed. Trade Com. Dec. 1, 52-55 (1924). It will be seen that the 
question of the legality of the terraced basing-points now used in the sale of wire 
products and for other products in the west and south is the same question as the 
legality of the Birmingham differential. Toward the east, Pittsburgh Plus in fact 
persists. See note 24, supra. It can make no difference that the eastern prices are 
now quoted delivered, and that the old phrases “ freight allowed from Pittsburgh ” 
and “ equalized with Pittsburgh ” no longer appear in the invoices. 

26 FETTER, op. cit. supra note 1; Commons, op. cit. supra note 3; cf. 8 Fed. 
Trade Com. Dec. 1, 42 et seq. 

27 Acceptance of this assumption involves prohibition of selling goods over 
an area at a flat price. The argument of Professors Fetter and Commons who, with 
Professor Ripley of Harvard, were witnesses for the Commission against the 
Corporation, is that flat sale prices prevent customers from freely competing with 
each other at the market, which they identify with the point of production, and 
force customers to buy both goods and freight. This discriminates against customers 
adjacent to the production point, who do not want to buy freight, and leads to 
wasteful cross-freighting. But it is hard to agree with Professor Fetter’s view 
that flat delivered prices are forbidden by the Sherman Act. It is now well settled 
that the Sherman Act will not be construed to prohibit all restraints on trade or 
to require absolute freedom of competition. Cf. Book Review (1931) 45 Harv. 
L. REv. 395, 398-99. And the Clayton Act sanctions discriminations that make only 
“due allowance for difference in the cost of transportation.” See note 7, supra. 
Although it merely permits such “due discrimination,” Professor Fetter would 
have to construe the provision to require that such “ due discrimination ” be made. 
His position that the point of production is the only true market is supportable 
historically, but seems out of the prevailing current of marketing practice. It is 
wholly natural that the enormous drop in transportation costs and the coming of 
large-scale production, which have destroyed the mediaeval market from which he 
draws many of his arguments, should have led sellers to widen their markets by 
absorbing freight charges. That flat delivered prices are discriminatory, however, 
is true, but it seems hard to believe that the courts will not find them to be within 
the clause sanctioning discriminations in good faith to meet competition. See note 
7, Supra. Furthermore, it is unlikely that the Clayton Act will be rigidly con- 
strued; probably, some equivalent of the “rule of reason” will develop. Cf. 
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That the Supreme Court will not demand rigid adherence to this 
principle, however, is indicated by the cases of Maple Flooring Mfrs. 
Ass’n v. United States ** and Cement Mfrs. Protective Ass’n et al. v. 
United States,?® where basing-point systems in the flooring and cement 
industries escaped condemnation.*° 

A distinction may be taken under the Clayton Act, however, between 
the systems used in the cement and flooring industries and that de- 
veloped in the steel trade. It appears that in the Maple Flooring and 
Cement cases, the basing-point systems were established primarily for 
the purpose of facilitating the calculation of uniform delivered prices.*! 
The discrimination involved evidently did not tend substantially to 
create a monopoly or to restrain trade, either among the producers or 
their customers. Since the points of manufacture were closely concen- 
trated and the locations chosen as bases were at least roughly central, 
no single manufacturer was put in a position of particular advantage 
in competing with the others.*? Nor, since the basing-points in each 
case were comparatively close to the point of actual shipment, was there 
any systematic discrimination between consumers.** 





Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911). In any case, 
Professor Fetter’s argument can only be applied to goods in the sale of which the 
cost of transportation is a substantial item, for otherwise he would be reduced to 
the absurdity of prohibiting free delivery service by retail stores. Cf. Book Review 
(1931) 45 Harv. L. REv. 395, 398-99. 

28 268 U.S. 563 (1925). 

29 268 U.S. 588 (1925). 

30 These cases were brought under the Sherman Act, and the government was 
endeavoring to prove the existence of agreements among the manufacturers. Since 
the Clayton Act was not involved, the question of discrimination was little stressed. 
But the Court, in its eagerness to uphold open price associations, seemed willing to 
risk the danger of the establishment of uniform price agreements, through the 
mechanism of basing-point systems. It is difficult to believe that the Court would 
condemn those systems under § 2 of the Clayton Act. 

81 The Maple Flooring and Cement Associations distributed freight-rate books 
showing rates from the basing-points to various destinations. Thus, if a manu- 
facturer were located near a basing-point, he could tell from the book what mill 
price he must set in order for the sum of the mill price and the freight to equal 
the price at which competitors were delivering at a given destination. 

32 In the Maple Flooring case there was a single basing-point at Cadillac, 
Michigan, and all but two members of the Association were located in Michigan 
or Wisconsin. On shipments to any distance, the discrepancies between freight 
from the mill and that from Cadillac were small. Within and near the region 
in which the mills were located the discrepancies would react against all the manu- 
facturers fairly equally. The members of the Cement Association were all located 
in New York, New Jersey, Pennsylvania, Maryland and Virginia, in which area 
there were eight basing-points. Cf. BREYER, op. cit. supra note 3, at 195-97. 

83 See Maple Flooring Mfrs. Ass’n v. United States, 268 U. S. 563, 572 (1925); 
Cement Mfrs. Protective Ass’n v. United States, 268 U. S. 588, 597 (1925). It 
has been contended that the Court’s conclusion that there was no substantial 
discrimination was ill-founded. Fetter, op. cit. supra note 1, at 231-42. It may 
well be that since the chief consideration in these cases was the legality of open 
price associations, the Court did not see the necessity for a thorough analysis of 
the nature and possibilities of basing-point systems. It is significant that the 
Hardwood Lumber Association, the legality of whose activities was in question 
under the Sherman Act in American Column and Lumber Co. v. United States, 
257 U. S. 377. (1921), used a basing-point system. Transcript of Record 33-40. 
But neither the briefs nor the opinion made any mention of it. In United States 
v. Linseed Oil Co., 262 U. S. 371 (1923), the record disclosed the existence of a 
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The plan devised in the steel industry presents a different picture.** 
It is apparent that Pittsburgh Plus and the terraced differential system 
artificially extend the area in which the Pittsburgh mills can profitably 
market their products, since the rise in price moving away from Pitts- 
burgh either corresponds to or partly offsets the cost of freight from 
Pittsburgh to the destination.** The suggestion that the higher price 
levels away from Pittsburgh are uniformly the result of such economic 
factors as marginal demand and production costs is not persuasive.*® 
The Chicago, Birmingham, and eastern coast mills are able to supply 
their adjacent market areas,*’ and the cost of production at Chicago 
and Birmingham is actually lower than at Pittsburgh.** It is equally 





zoning system substantially similar to a basing-point system, and Solicitor-General 
Beck laid considerable stress upon its obviously artificial character. See Brief for 
the United States 31 et seg. But the Court made only a passing reference to the 
system. See United States v. Linseed Oil Co., 262 U. S. 371, 386 (1923). For an 
extended discussion of these cases, see FETTER, op. cit. supra note 1, at 221-30. 

34 But cf. Commissioner Gaskill’s dissenting opinion in Federal Trade Com- 
mission v. United States Steel Corp., 8 Fed. Trade Com. Dec. 1, 61 (1924) ; CLARK, 
op. cit. supra note 3, at 197, n.20. He appears to have been largely influenced by 
the Supreme Court’s refusal to dissolve the Corporation under the Sherman Act. 
United States v. United States Steel Corporation, 251 U.S. 417 (1920). There was 
practically no mention of Pittsburgh Plus during the proceedings in the Steel case. 
The case of Federal Trade Commission v. Gratz, 253 U. S. 421 (1920), which also 
seems to have bothered Commissioner Gaskill, does not bear on the question of 
discrimination under the Clayton Act. 

35 That is, under Pittsburgh Plus the price rose correspondingly as the freight 
increased, and enabled the Pittsburgh mills to make the same net profit on sales 
at a distance from Pittsburgh that they made on sales in Pittsburgh. On the other 
hand, when Chicago mills marketed toward Pittsburgh, they had to both absorb 
the cost of freight and sell at an increasingly lower price. Thus their net profit 
moving toward Pittsburgh diminished double the cost of freight. Under the ter- 
raced differential system, the rise in price away from Pittsburgh does not always 
cover the cost of freight, but the difference is simply one of degree, and the same 
artificial broadening of the Pittsburgh market is apparent. 

86 The Corporation argued that, since Chicago did not produce enough steel 
to satisfy its own market, it was natural that steel should be shipped from Pitts- 
burgh, and thus the cost of selling Pittsburgh steel in Chicago would determine 
the price. 

37 The Commission rejected the contention that Chicago’s production capacity 
was insufficient. 8 Fed. Trade Com. Dec. 1, 45 (1924). There seems to be little 
evidence to support the Corporation’s contention. For exhaustive studies of the 
production capacities of all the important steel plants, see the initial numbers of 
the Iron AcE for 1925 and 1931. 

88 y Statement of Case for Amici Curiae, supra note 2, at 319-20, 375-76; 2 id. 
867, 873. Inaspeech at Duluth in 1918 Judge Elbert H. Gary, then chairman of the 
board of directors of the Corporation, stated that the cost of production in Duluth 
was 13% higher than in Pittsburgh, 38% more than in Gary, Indiana, and 39% 
more than in Birmingham. 3 ADDRESSES AND STATEMENTS BY ELBERT H. Gary 
(1928), Remarks at Duluth, June 12, 1918. Since then improved fuelling facilities 
at Birmingham have further reduced the costs there. In view of this situation, it 
may be wondered how the Corporation is able to maintain these higher prices away 
from Pittsburgh against competitors. The answer seems to be that, since the 
demand for steel is very inflexible, price cutting does not substantially increase the 
market. When the steel plants are operating at full capacity, the independents 
at a distance from Pittsburgh are glad to get the higher price entailed by Pitts- 
burgh Plus. When times are less prosperous, they are, of course, annoyed by 
competition from Pittsburgh within their own market areas, and at such times 
the system is most likely to break down. See note 15, supra. Since the capital 
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apparent that consumers of steel at a distance from Pittsburgh are 
under a serious handicap in competing with consumers nearer to Pitts- 
burgh, and that the discrimination against the former is much more 
noticeable than in the Maple Flooring and Cement cases.*° 

Although the partial elimination of Pittsburgh Plus since the Com- 
mission’s order and the adoption of the terraced differential system have 
lessened the poignancy of the discriminatory features which evoked 
such bitter protests from the western steel consumers in 1918,*° those 
same features appear to persist in some measure today. The recent 
depression ** has, of course, seriously affected the steel industry and has 
ushered in a period of price competition during which the system may 
not enjoy its usual ‘effectiveness.** But its restoration in full vigor is 
a possibility which should give pause to those who advocate the sub- 
stantial modification or repeal of the anti-trust laws.** 





necessary to start up an efficient steel mill is in the neighborhood of twenty mil- 
lion dollars, and since existing steel companies own the bulk of the ore reserves, 
there is little chance for new competitors to enter the field. Cf. BERGLUND, op. 
cit. supra note 2, at 37; (1931) 3 ForTuNeE 85. And it is at least possible that the 
Corporation “ speaks softly and carries a big stick.” 

898 Since consumers of rolled steel at a distance from Pittsburgh have to pay 
a much higher price than those adjacent, the cost of fabricating steel into finished 
steel products is much higher for the former, and consequently their market areas 
are abridged. It of course makes no difference where the Corporation’s finishing 
plants are located, since “sales” to them by the Corporation are simply a matter 
of bookkeeping. 

40 Cf. FETTER, op. cit. supra note 1, at 145 et seg. Protests were particularly 
bitter at Duluth, where the Corporation had built a plant, but where Pittsburgh 
Plus resulted in the price of steel being over thirteen dollars per ton higher than 
in Pittsburgh. This caused Judge Gary to undertake in 1918 a pilgrimage of 
mollification. He informed the Duluth Committee that production costs in Duluth 
were thirteen per cent higher than in Pittsburgh, passing over the fact that 
prices were about thirty per cent higher. See note 38, supra. The tone of Judge 
Gary’s peroration was significant: “ As I lay in bed in the morning, half asleep 
and half awake, I imagined I saw a traveller, stalwart, though somewhat worn 
and weary. He was met by a handsome woman, who said to him, ‘ Who are you?’ 
He answered, ‘I am the United States Steel Corporation. Who are you?’ She 
replied, ‘I am Duluth. Welcome, thrice welcome.’ He responded, ‘ Beautiful and 
gracious lady, I am the associate and protector of two hundred and eighty-five 
thousand employes. I am the servant of one hundred and fifty thousand stock- 
holders. But, I will do whatever I can, conscientiously and in accordance with my 
judgment, based on business principles, to codperate with you in the further de- 
velopment of your beautiful city.’ (Applause.) And arm in arm they passed on 
into the regions of progress and prosperity. I thank you. (Applause, loud and 
long-continued, the audience rising.)” 3 ADDRESSES AND STATEMENTS BY ELBERT H. 
Gary (1928), Speech at Duluth, June 12, 1918, at 19-20. 

41 The Supreme Court has recently taken judicial notice of the depression. 
Atchison, Topeka & Santa Fe Ry. v. United States, U. S. Daily, Jan. 5, 1932, at 
2495. 

42 See New York Times, Dec. 7, 1931, at 31. 

43 A law which ostensibly prohibits agreements, such as those apparently ob- 
taining in the cement and flooring industries, to eliminate cut-throat competition, 
may be open to objection. But cf. Ferrer, op. cit. supra note 1, passim. It is a 
far cry, however, from the conditions in those industries to a system designed not 
“4 eliminate wasteful competition, but to achieve the distinct purposes set forth 
above. 
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THE CONSTITUTIONALITY OF THE OKLAHOMA OIL PRORATION 
OrpERS: — Early oil and gas conservation statutes * were designed to 
prohibit uneconomic uses of natural resources. The decisions of the 
Supreme Court which upheld their constitutionality took two lines. In 
1900, the Indiana statute was upheld in Ohio Oil Co. v. Indiana * on the 
narrow ground that it tended to protect the correlative rights of pro- 
ducers in the common pool. Twenty years later, the Court, in Walls v. 
Midland Carbon Co.,* held it enough that the interests of the state were 
served by insuring a supply for preferred uses. Even the Walls case, 
however, offers little aid in the determination of the far-reaching con- 
stitutional issues raised by the recent developments in the oil industry. 
Three factors, the discovery of new fields, the application of improved 
methods of extraction, and the constant operation of the common-law 
rule permitting one landowner to tap the oil underlying his neighbor’s 
land,* have combined to produce a tremendous over-supply.® Prices 
reached an extravagantly low level.® For relief, producers appealed to 
legislatures and administrative commissions.’ Both responded with 
measures limiting production to “ market demands.” * In the recent 





1 The earliest statutes were designed to prevent purely wasteful dispositions. 
Later enactments sought to prevent uses which, though of some economic value, 
were deemed less so than others. See Legis. (1930) 43 Harv. L. Rev. 1137; Merrill, 
Stabilization of the Oil Industry and Due Process of Law (1930) 3 So. Carr. L. 
REv. 396. 

2 177 U.S. 190 (1900). The statute was found to have a tendency to prevent 
some of the producers from extracting a disproportionate share of the common 
source of supply. See id. at 210. Accord: Lindsley v. Natural Carbonic Gas Co., 
220 U.S. 61 (1911). 

3 254 U.S. 300 (1920). See (1921) g2 Cent. L. J. 155; (1921) 19 Micu. L. 
Rev. 555; Note (1921) 27 W. Va. L. Q. 255. The statute, which forbade the con- 
sumption of natural gas to produce carbon black, was upheld on the ground that 
the state was benefited by the conservation of the supply available for industrial 
and domestic customers. See id. at 324. 

4 See Miris aND WILLINGHAM, Or AND GAs (1926) § 270; 1 THORNTON, OIL 
AND Gas (4th ed. 1925) § 109; SUMMERS, Om AND GAs (1927) 72. The inevitable 
result was a mad race to exhaust the supply, regardless of market conditions. See 
Legis. (1931) 31 Cov. L. REv. 1170, 1172 n.10; note 21, infra. 

5 See Marshall and Meyers, Legal Planning of Petroleum Production (1931) 
41 YALE L. J. 33, 34-38; Veasey, Legislative Control of the Business of Producing 
Oil and Gas (1927) 52 A. B. A. Rep. 577; Legis. (1931) 31 Cor. L. Rev. 1170. 
In the last few months proration orders have reduced output to the lowest figure 
in the past five years. See U.S. Daily, Oct. 31, 1931, at 1981. 

6 See chart of prices, 1918-31 (1931) 30 Om anv Gas J. (No. 11) 122-23. 

7 Relief through international agreement was sought but failed because of the 
American anti-trust laws. See Marshall and Meyers, supra note 5, at 34 n.3 and 
n.4. Efforts to enlist federal aid through an embargo or a higher tariff likewise 
failed. See U.S. Daily, July 24, 1931, at 1193. An interstate agreement between 
Oklahoma, Kansas, and Texas has been reached, however. See (1931) 30 Olt AND 
Gas J. (No. 19) 19. This is the solution favored by Secretary of the Interior 
Wilbur. See U.S. Daily, Jan. 4, 1932, at 2480. 

8 In Texas, the Railroad Commission, charged with enforcing conservation 
legislation, began, in August, 1930, to prorate the east Texas field under the 1928 
statute, which expressly denied any purpose to prohibit economic waste. TEx. 
Civ. Stat. (Vernon, 1928) arts. 6014, 6023, 6029. But in July, 1931, the enforce- 
ment of its orders was enjoined on the ground that the authorization in the statute 
had been exceeded. MacMillan v. Railroad Comm., 51 F.(2d) 400 (W. D. Tex. 
1931). In a special session, the legislature passed a new conservation bill on 
August 12, 1931. See (1931) 30 Om ann Gas J. (No. 14) 32. This expressly denies 
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case of Champlin Refining Co. v. Corporation Comm.® the constitution- 
ality of the Oklahoma measures has been sustained. Their ultimate 
fate now rests with the Supreme Court.’° 

The district court found the Ohio and Walls cases sufficient to sus- 
tain its result.1‘ The first decision seems clearly inapposite; the orders 
of the Oklahoma commission do not undertake to alter the preéxisting 
proportion of production.’* It is true that the Supreme Court has re- 
cently extended the doctrine of the Ohio case, in Bandini v. Superior 
Court,* to a statute ostensibly designed to increase the ultimate recov- 
ery of each producer through scientific utilization of the oil-lifting gas 





the commission power to limit production to the “ existing market demand” but 
provides for proration to prevent “ physical waste.” But the commission’s action 
under it thus far seems to indicate an attempt to limit production to market de- 
“mands. See Marshall and Meyers, supra note 5, at 66. t 

In California, enforcement of the statute forbidding unreasonable waste of gas 
in the production of oil somewhat limited the production of oil. See Bandini 
Petroleum Co. v. Superior Court, 63 Cal. App. 1175, 1176, 293 Pac. 899, 900 (1930); 
People ex rel. Stevenot v. Associated Oil Co., 211 Cal. 93, 110, 294 Pac. 717, 725 
(1930). This method of curtailment proved too slow and a new statute has re- 
cently been passed. Cal. Sen. B. No. 232 (signed June, 1931). It is modeled upon 
the Oklahoma oil proration statute. See U.S. Daily, June 20, 1931, at 933. 

In Oklahoma, though the oil proration statute was enacted in 1915, it was not 
given full statewide effect till the fall of 1929. Kansas, in March, 1931, enacted a 
statute similar to that of Oklahoma. See (1931) 29 Om anp Gas J. (No. 45) 43. 
In Kansas, the public service commission is attempting to maintain a limited total 
state production of 100,000 barrels daily from Jan. 1, 1932 on, in accordance with 
the interstate agreement which set 110,000 barrels as the limit. See U.S. Daily, 
Dec. 22, 1931, at 2397. 

9 51 F.(2d) 823 (W. D. Okla. 1931). The provisions which were upheld pro- 
hibit waste; define waste to include economic waste and waste incident to pro- 
duction in excess of “reasonable market demands”; proportion each operator’s 
production from the common source of supply to that ratio of the total production 
allowable without waste, as his total capable well production bears to the total 
capable well production of all the operators of that common source; and invest 
the corporation commission with jurisdiction to ascertain facts and promulgate 
orders subject to review by the state supreme court. Oxta. Comp. Star. (1921) 
8§ 7954, 7956, 7957, 7958-60, respectively. 

The provision of the statute authorizing the institution of receivership proceed- 
ings against one who violated the statute was held unconstitutional, on the ground 
that the statute (§ 7962) was too indefinite to permit penal enforcement of its pro- 
visions. This would imply that § 7961, punishing any violation as a misdemeanor, 
is also unconstitutional. 

10 Appeals are being taken from an order denying an interlocutory injunction 
and from a decision on the merits. See Legal Research Service, U. S. Sup. Ct. 
(Oct. Term 1931) Digest of Cases, p. 95; U. S. Daily, Sept. 29, 1931, at 1721. 

11 See Champlin Refining Co. v. Corporation Comm., supra note 9, at 826. 

12 The proration orders do not prevent disproportionate taking because they 
do not undertake to alter any disproportion existing before the issuance of the 
orders. Even if they had, since the basis of the prorating is not acreage but 
wells, the proportioning would not be in aid of the present right to produce, but 
only in aid of the past exercise of the right. See Kennamer, J., dissenting, in Cham- 
plin Refining Co. v. Corporation Comm., supra note 9, at 834. And after such 
orders, any operator may increase his takings by sinking new wells. See Julian 
Oil & Royalties Co. v. Capshaw, 145 Okla. 237, 253, 292 Pac. 841, 857 (1930) 
(state decision upholding statute). 

18 Bandini Petroleum Co. v. Superior Court, 52 Sup. Ct. 103 (1931). The 
statute provided for the production of oil and gas according to a ratio scientifi- 
cally determined to give the greatest yield. The sole question was the con- 
stitutionality of the statute on its face; no price-fixing appeared. See id. at 106. 
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energy. The commission can find little comfort in that case, however, 
since its orders are not designed to conserve gas energy.** 

The Walls case seems similarly inadequate to sustain the constitu- 
tionality of the proration orders. Insofar as the orders prevent pro- 
duction in excess of an amount which can be presently consumed they 
undoubtedly tend to eliminate losses incidental to surface storage.'® 
The power of the state to prevent this waste and thus to assure some 
economic use would seem to be established by the Walls case. But 
the orders actually seem to go further. The production is limited, not 
merely to an amount which can presently be consumed, but to that 
which can be sold at a reasonable price.** The Walls case is still analo- 
gous only if a future use at a reasonable price can fairly be considered 
more economical than a present use at a lower price. Not even the 
majority of the district court took this extreme position. They ap- 
parently considered it enough that the orders tended to eliminate 
storage wastes.’ That the Walls case will not readily be extended by 
the present Supreme Court may be gathered from the Court’s careful 
evasion of the question in the Bandini case ** and from the fact that 
two of the present members ?° dissented in the Walls case itself.”° 

The problem raised by the Champlin case is more difficult than the 
majority of the district court was willing to concede. The conditions 
of competition among the producers have placed the purchasers of oil 





14 The orders do not prevent a disproportionate taking of gas in lifting oil, 
and great waste of gas has in fact been permitted. See Kennamer, J., dissenting, in 
Champlin Refining Co. v. Corporation Comm., supra note 9, at 835. The waste 
of gas is probably less than that suffered in the absence of proration. See Marshall 
and Meyers, supra note 5, at 57. But the difference is hardly enough to sustain 
the statute. The statute limits production only when it exceeds reasonable market 
demand, but even production within such limits may involve great waste of gas. 

15 The orders, by limiting production, reduce storage losses. See Cheniceck and 
Whitman, Determination of Evaporation Losses (1930) 29 Om AND Gas J. (No. 26) 
78. If demand is inelastic, the result is clear. And, even if elastic, the statute pre- 
vents wastes by storage resulting from the producer’s refusal to sell his oil at a 
very low price. But production seems to be limited to less than that for which 
transportation facilities are available, though there may be a demand at a lower 
price that would entirely absorb the facilities.. See Kennamer, J., dissenting, in 
Champlin Refining Co. v. Corporation Comm., supra note 9, at 835. But see 
Note (1931) 31 Cor. L. Rev. 1170, 1172 n.10; (1930) 29 Om AND Gas J. (No. 16) 
154; id. (No. 15) 48. 

16 See notes 9, 15, supra. 

17 See majority opinion in Champlin Refining Co. v. Corporation Comm., supra 
note 9, passim. 

18 The Court made it clear that its decision rested on the narrow ground of the 
“correlative rights ” theory, although the state supreme court had proceeded on the 
“conservation” theory. See Bandini Petroleum Co. v. Superior Court, 52 Sup. 
Ct. 103, 108 (1931) ; cf. People ex rel. Stevenot v. Associated Oil Co., supra note 8. 

19 Mr. Justice Van Devanter and Mr. Justice McReynolds. 

20 Statutes designed to prevent shipment of gas outside the state in order to 
preserve the local supply have been held to impose an undue burden on interstate 
commerce. Oklahoma v. Kansas Natural Gas Co., 221 U. S. 229 (1911); Pennsyl- 
vania v. West Va., 262 U. S. 553 (1923). In the first, Mr. Justice Van Devanter 
concurred while the then Mr. Justice Hughes and Mr. Justice Holmes dissented. 
In the second, Mr. Justice Van Devanter, Mr. Justice Sutherland, and Mr. Justice 
Butler were with the majority; Mr. Justice Holmes and Mr. Justice Brandeis 
dissented; Mr. Justice McReynolds dissented solely on a jurisdictional point. 
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in a disproportionately strong bargaining position.2' Beyond question, 
the primary purpose of the commission’s orders is to stabilize the oil 
industry; undoubtedly, their primary effect is to raise prices.** The 
attempt to rest the decision in the Champlin case on the Ohio and Walls 
cases must be regarded as an effort to meet the charge that the prora- 
tion orders are simply ill-disguised price-fixing measures. 

It seems to be conceded that the orders are invalid if the truth of 
these charges be admitted.** The decisions of the Supreme Court from 
1923 to 1929 ** suggest as much. The majority which then prevailed 
would recognize a business as being clothed “ with a public interest ” 
only if it resembled, “in its relation to the public,” industries pre- 
viously so denominated,” a classification probably too narrow to include 
the oil industry.2° The possible effect of conservation of resources 
would scarcely prove a persuasive ground of distinction.’ 





21 “ Charges have been made that proration is a price-fixing scheme. If there is 
one theory that has been demonstrated again and again in the oil business it is 
that it is impossible to fix prices. There is such keen competition in the marketing 
of petroleum products that price cutting is continually being practised . . . the 
events leading to the present crude cuts are sufficient illustration of the principle 
that there must be one price level. If there is none . . . competition will seek to 
get rid of (oversupply) by distress sales and the whole industry is quickly reduced 
to that level.” Editorial: “ The crude cuts” (1930) 29 Om anp Gas J. (No. 24) 
36. This was written as a result of a cut in the price of crude oil, occurring in 
Oct. 1930, when proration orders were in full force. 

22 If the prevention of gas waste were the purpose, other statutes not enforced 
by the commission are on the books for that purpose. See Oxia. Comp. Srar. 
(1921) §$7920-7922. That the prevention of storage losses is not the purpose is 
made clear by Governor Murray’s declaration of martial law and closing down of 
oil production with the avowed purpose of raising the price of oil to one dollar a 
barrel. See (1931) 30 Om anp Gas J. (No. 12) 13. The interests which are 
seeking benefit are indicated by the fact that the proration orders generally embody 
limits set by a committee of producers and purchasers of crude oil. See (1930) 29 
Om anv Gas J. (No. 6) 147; id. (No. 9) 31; id. (No. 15) 48; id. (No. 16) 154; id. 
(No. 18) 37; id. (No. 21) 51. And the briefs for the commission, in the first test 
of the orders, intimated that price inflation was the purpose. See Riley J., dissent- 
ing, in Julian Oil & Royalties Co. v. Capshaw, supra note 12, at 262, 292 Pac. 865. 
It is not surprising that California has replaced her oil-gas-ratio statute by one 
modelled after Oklahoma’s. See note 8, supra. 

23 See Kennamer, J., dissenting, in Champlin Refining Co. v. Corporation 
Comm., supra note 9, at 833. The majority seem to make the same assump- 
tion. See id. at 827. See also Julian Oil & Royalties Co. v. Capshaw, supra 
note 12, at 258, 292 Pac. 847, 861; Legis. (1931) 31 Cor. L. Rev. 1170, 1178, 
n.49. 
24 See, e.g., Chas. Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 
522 (1923); Tyson & Bro. v. Banton, 273 U.S. 418 (1927); Ribnik v. McBride, 277 
U. S. 350 (1928); Williams v. Standard Oil Co. of La., 273 U.S. 235 (1929). 

25 See Tyson & Bro. v. Banton, 273 U. S. 418, 439 (1927). 

26 In the Tyson case, the court pointed out that the theatre did not resemble 
a grain elevator, an insurance company, or a public utility, but seemed more like 
the business of supplying food and shelter. To which category oil would belong 
is clear enough. See Williams v. Standard Oil Co. of La., 278 U.S. 235 (1929). 

27 The existence of great economic evils has been held not enough to justify 
* the statute. See Tyson & Bro. v. Banton, 273 U.S. 418 (1927) (monopoly condition 
as to theatre broker); Ribnik v. McBride, 277 U. S. 350 (1928) (private employ- 
ment agencies charged extortionate and discriminatory fees, split fees, charged un- 
duly high fees, and employees and employers unequally) ; Williams v. Standard Oil 
Co. of La., 278 U, S. 235 (1929). 
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The persistent dissent of Mr. Justice Brandeis, Mr. Justice Stone, and 
Mr. Justice Holmes,?* however, indicates their determination to con- 
sider the question still open. It is unnecessary to go beyond the views 
they have expressed to sustain the Champlin case. They would permit 
the state to abolish the bargaining system in any industry whenever the 
state reasonably believes it necessary.?® And the decisions of the Court 
prior to 1923 may afford precedents for their position.*® That Mr. 
Chief Justice Hughes and Mr. Justice Roberts are more liberally in- 
clined on this question than were their predecessors is indicated by their 
stand in the O’Gorman *' case. The Chief Justice’s alignment with the 
majority in that case is even more significant when viewed in the light 
of his past decisions.*” 

If the successor to Mr. Justice Holmes shares the latter’s views, 
the new majority should be able to affirm the Champlin case without 
making a frontal attack on the precedents of 1923 to 1929. Though 





28 See Tyson & Bro. v. Banton, 273 U.S. 418, 447 (1927); Ribnik v. McBride, 
277 U. S. 350, 359 (1928). In Williams v. Standard Oil Co. of La., 278 U. S. 
235 (1929), Mr. Justice Brandeis and Mr. Justice Stone concurred in the result, 
probably because the pleadings and the proof did not disclose the existence of any 
monopoly condition or evils. See 278 U. S. 240. Mr. Justice Holmes, however, 
dissented without any opinion. 

29 “ As I read those decisions (of this court), such regulation is within a state’s 
power whenever any combination of circumstances seriously curtails the regula- 
tive force of competition, so that buyers or sellers are placed at such a disad- 
vantage in the bargaining struggle that a legislature might reasonably anticipate 
serious consequences to the community as a whole.” Mr. Justice Stone dissenting 
with Mr. Justice Holmes and Mr. Justice Brandeis, in Ribnik v. McBride, 277 
U. S. 350, 359, 360 (1928). See also Tyson & Bro. v. Banton, 273 U. S. 418, 451 
(1927) (dissent). 

Apparently, not only the existence of a monopoly, but any combination of cir- 
cumstances creating similar evils would suffice as a justification. Thus in the Rib- 
nik case, the evils attributed to the practises of employment agencies were said to 
be the result of employees being a necessitous class, so situated as to be “ pecul- 
iarly the prey of the unscrupulous and designing.” See Mr. Justice Stone, dissent- 
ing, in Ribnik v. McBride, supra, at 359, 361. By this view, the phrase “ affected 
with a public interest” would be stripped of any special meaning. The same 
general criteria would be applied to price-fixing legislation as are applied to purely 
regulatory legislation. See Tyson & Bro. v. Banton, 273 U. S. 418, 452 (1927) 
(dissent) ; Ribnik v. McBride, 277 U. S. 350, 373 (1928) (dissent). 

80 The existence of a monopoly was pointed to as a justification for the statute 
in Munn v. Illinois, 94 U. S. 113, 131 (1876) ; German Alliance Ins. Co. v. Lewis, 
233 U.S. 389, 416 (1914) ; Block v. Hirsh, 256 U. S. 135, 156 (1921) ; Levy Leasing 
Co., Inc. v. Siegel, 258 U. S. 242, 246 (1922). The monopoly justification for the 
price-fixing legislation would support the constitutionality of the Oklahoma prora- 
tion orders since the fundamental reason for the legislative interference is the same 
in both cases: the bargaining system has resulted in great public evils due to one 
class having obtained a disproportionately great bargaining power. 

81 O’Gorman & Young v. Hartford Fire Ins. Co., 282 U. S. 251 (1931) (Jus- 
tices Van Devanter, McReynolds, Sutherland, and Butler dissenting). The decision 
sanctioned statutory limitation of the commissions of insurance agents. It has been 
generally hailed as an indication of a change in the intellectual complexion of the 
court on questions of price-fixing legislation. See Powell, State Utilities and the 
Supreme Court, 1922-30 (1931) 29 Micu. L. Rev. 811, 838; Hamilton, The Jurist’s 
Art (1931) 31 Cou. L. REv. 1073, 1074. 

82 His concurrence in German Alliance Ins. Co. v. Lewis is significant in view 
of the fact that the conservative group in the Tyson case declared that that decision 
“marks the extreme limit to which this court thus far has gone in sustaining price- 
fixing legislation.” See Tyson & Bro. v. Banton, 273 U.S. 418, 434 (1927). Com- 
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tending to raise prices, the commission’s orders need not necessarily be 
treated as price-fixing measures. Legislation previously recognized as 
price-fixing has always operated to abolish the bargaining system, either 
entirely, or above or below a certain level.** The Oklahoma statute, in 
form and operation, clearly does not go so far. While production is 
limited to “‘ reasonable market demand,” the producer is thereafter free 
to sell at any price he chooses.** The proration orders, carefully ana- 
lyzed, merely increase each seller’s bargaining power by limiting the 
total supply.** That such measures need not be considered price-fixing 
is indicated by the treatment the Supreme Court has accorded the anti- 
trust laws ** and legislation designed to further the unionization of 
employees.*? 





pare also his concurrence in Near v. Minnesota, 283 U. S. 697 (1931), and his 
dissent in Coppage v. Kansas, 236 U.S. 1, 27 (1915). 

33° See, e.g.. Munn v. Illinois, 94 U. S. 113 (1876) (maximum prices fixed); 
Chicago, B. & Q. R. R. v. Iowa, 94 U.S. 155 (1877) (same); Budd v. New York, 
143 U.S. 517 (1892) (same); Brass v. Stoeser, 153 U. S. 391 (1894) (same); Ger- 
man Alliance Ins. Co. v. Lewis, 233 U. S. 389 (1914) (particular price fixed) ; 
Chas. Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522 (1923) 
(particular wage fixed); Tyson & Bro. v. Banton, 273 U. S. 418 (1927) (fixed 
maximum price) ; Ribnik v. McBride, 277 U. S. 350 (1928) (particular price fixed) ; 
Williams v. Standard Oil Co. of La., 278 U. S. 235 (1929) (same); Tagg Bros. & 
Moorhead v. United States, 280 U. S. 420 (1930) (maximum price fixed). See 
McAllister, Lord Hale and Business Affected with a Public Interest (1930) 43 Harv. 
L. REv. 759, 781 et seq. 

84 The express provisions limit merely property rights, not liberty of contract. 
The statute limits production, it does not fix the price of sale. See note 9, supra. 
The evidence may indicate that price-fixing was the purpose of the commission’s 
orders. See Kennamer, J., dissenting, in Champlin Refining Co. v. Corporation 
Comm., supra note 9, at 835. But no law compels the producers to sell at any 
price. Price-cutting has in fact occurred while the proration orders have been in 
effect. See note 21, supra. 

85 See note 21, supra. 

86 See United States v. Joint Traffic Ass’n, 171 U. S. 505, 571 (1898); Ad- 
dyston Pipe and Steel Co. v. United States, 175 U. S. 211, 229 (1899); Northern 
Securities Co. v. United States, 193 U. S. 197, 341 (1904). It is true that these 
cases involved the constitutionality of the federal act, and the Court emphasized 
the power over interstate commerce delegated to Congress by the constitution. 
But the Fifth Amendment as effectually limits Congress’ power over interstate com- 
merce as the Fourteenth Amendment limits the state’s power over intrastate com- 
merce. See Monongahela Navigation Co. v. United States, 148 U. S. 312, 325 
(1893) ; Adair v. United States, 208 U.S. 161, 180 (1908) ; United States v. Chicago, 
M., St. P. & Pac. R. R., 282 U. S. 311, 327 (1931). There is no doubt that a state 
anti-trust statute would be upheld, even if it did not deal with a business affected 
with a public interest. See Northern Securities Co. v. United States, 193 U. S. 197, 
339 et seq. (1904). 

It might be argued that, since anti-trust legislation merely prohibited action 
held illegal at common law, cases sustaining such legislation can not serve as a 
precedent to uphold legislation forbidding action not proscribed at common Jaw. 
But the constitutionality of the anti-trust legislation was not sustained merely be- 
cause of its common-law background. See cases cited, supra. 

87 The legislation invalidated in Coppage v. Kansas, 236 U. S. 1 (1915), and 
Adair v. United States, 208 U.S. 161 (1908), was not treated as price-fixing by 
the Court. So legislation designed to affect the money value of wages by regu- 
lating the medium or manner of payment has not been treated as price-fixing. 
Knoxville Iron Co. v. Harbison, 183 U. S. 13 (1901) (statute requiring redemp- 
tion in cash of store orders issued in payment of wages) ; McLean v. Arkansas, 211 
U. S. 539 (1909) (statute requiring payment of miner on basis of the weight of 
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If this distinction is adopted, precedents supporting the constitution- 
ality of the orders can be found in the cases approving non-price-fixing 
regulations and tending to recognize that a legislative improvement 
of the economic condition of a class is a valid exercise of the police 
power.*® The benefit to’ the oilproducers is clear enough. It only 
remains to dispose of the objections of the injured parties.*® Such ob- 
jections may come from three quarters: the integrated producers, the 
buyers of crude oil, and the public consumers of the refined product. 
The complaint of the integrated producer may best be answered by 
pointing to the economic benefit to his class, as the Court did in Noble 
State Bank v. Haskell.*° The objections of public consumers should 
fare no better. Limiting their opportunity to buy at lower prices should 
be considered an injury no more serious than that found justified in the 
cases upholding legislation designed to improve the economic conditions 
of employees.*! An even more satisfactory answer may be drawn from 
the consideration that the Oklahoma measures themselves would even- 
tually improve the consumers’ buying power.‘ The possible dissent 
of the buyers of crude oil is theoretically the hardest to answer. But 
the decisions which declare that the public benefit derived from anti- 
trust legislation justifies a limitation of the producer’s opportunities 
seem broad enough in principle to sustain a limitation on the buyer’s 
opportunities as well.** True, they were ignored in Coppage v. 





coal before being screened) ; Rail & River Coal Co. v. Yaple, 236 U. S. 338 (1915) 
(same); Erie R. R. v. Williams, 233 U. S. 685 (1914) (statute requiring semi- 
monthly cash payments of wages. 

38 See, e.g., Hall v. Geiger-Jones Co., 242 U. S. 539 (1917) (blue sky laws to 
protect buyers of stock); Village of Euclid v. Ambler Realty Co., 272 U. S. 365 
(1926) (zoning legislation); Miller v. Schoene, 276 U. S. 272 (1928) (ornamental 
cedar trees bearing rust which infects apple trees may be destroyed to benefit apple 
industry). 

39 Cf. Brown, Due Process of Law, Police Power, and the Supreme Court 
(1927) 40 Harv. L. REv. 943, 953. 

40 219 U.S. 104 (1911). A statute requiring state banks to contribute a certain 
per cent of their daily average deposits to constitute a Depositor’s Guaranty Fund 
was held constitutional. The plaintiff’s objection that he was solvent and that 
the statute reduced him to the level of all other bankers was dismissed. The fact 
that the producer in the Champlin case is an integrated one, capable of disposing 
of all the oil he can produce, would thus seem immaterial. See also Bettman, Con- 
stitutionality of Zoning (1924) 37 Harv. L. Rev. 834, 839. The producer has 
not the same complaint as the employer in the Adkins case, for the statute does 
not prohibit sales at any price. 

41 See note 37, supra. The increase caused by those statutes in the money 
value of the wages paid was probably shifted by the employer to his consuming 
public; the buyer of crude oil will no doubt shift the higher price to the public. 
See Arizona Employers’ Liability Cases, 250 U. S. 400, 427, 433 (1919) (statute 
rendering employer liable without fault justified on ground that employer can 
shift cost by raising the price). 

42 Flush production would result in abnormally low prices for a number of 
years. But the supply is limited and irreplaceable. The known underground 
reserves have been estimated at ten million barrels, while the annual production 
in 1929 was one million barrels. See Legis. (1931) 31 Cox. L. Rev. 1170, 1171. The 
resultant reduction in price would lead to the permanent abandonment of old wells 
operated at higher costs. See Marshall and Meyers, supra note 5, at 66, n.124. A 
rise in prices would be inevitable from such decline in production. 

43 See cases cited in note 36, supra. The anti-trust legislation prevents one 
party from obtaining the more favorable prices he could have commanded under 
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‘Kansas,** Adair v. United States,*° and the Adkins case.** These de- 
cisions may very well be distinguished from the Champlin case, however, 
since the burden in the latter can more easily be shifted to the con- 
suming public.*? ; 

Should the Champlin case be reversed,** the immediate effect upon 
the oil industry would probably be disastrous.*® But the serious con- 
sequences would not be confined to that industry alone. The recent 
legislation designed to stabilize the cotton industry °° would almost 





unregulated conditions. It has been argued that the economic justification given 
for the common-law interference with laissez faire in cases of restraints of trade 
applies with equal force to legislation in other situations designed to prevent a 
vesting of disproportionate bargaining power in one party. See Powell, The 
Judiciality of Minimum-Wage Legislation (1924) 37 Harv. L. REv. 545, 569 (de- 
claring that the Adkins case overlooked a strong precedent for supporting the 
statute — anti-trust legislation). 

44 236 U.S. 1 (1915). Mr. Justice Day, in his dissent, referred to the anti- 
trust legislation. See id. at 38. 

45 208 U. S. 161 (1908). Mr. Justice McKenna, in his dissent, relied on the 
anti-trust legislation analogy. See id. at 184. 

46 Adkins v. Children’s Hospital, 261 U. S. 525 (1923). Had this case arisen 
after Chas. Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522 (1923), 
this statute would probably have been dismissed as invalid on the simple ground 
that it was price-fixing legislation dealing with a business not affected with a 
public interest. 

47 See note 41, supra. The buying companies apparently are assured of a market 
at a higher price, for they join with the producers in recommending to the corpora- 
tion commission the new limitation to be set in each new proration order. See 
(1930) 29 Orr AND Gas J. (No. 6) 147; id. (No. 9) 31; id. (No. 15) 48; id. (No. 16) 
154; id. (No. 18) 37; id. (No. 21) 51. 

48 A ground for reversal may be that such legislation imposes an undue 
burden on interstate commerce. The Oklahoma orders were attacked on this ground. 
See Champlin Refining Co. v. Corporation Comm., supra note 9, at 829. But the 
fact that this legislation deals with commodities not yet owned because not yet 
reduced to possession may distinguish it from statutes held invalid as regulations 
of interstate commerce. Cf. Oklahoma v. Kansas Natural Gas Co., 221 U. S. 229 
(1911); Pennsylvania v. West Va., 262 U.S. 553 (1923); Foster-Fountain Packing 
Co. v. Haydel, 278 U. S. 1 (1928). Another distinction is that those invalidated 
statutes operated to prevent any use by consumers in other states. The Oklahoma 
statute operates mainly to raise prices, not to refuse foreign states a supply. The 
raising of prices would not seem fatal. Cf. Heisler v. Thomas Colliery Co., 260 U.S. 
245 (1922). 

Even if the statutes pass the interstate commerce obstacle, however, their price- 
raising purpose may be objectionable as conflicting with the Sherman Act. Cf. 
Coronado Coal Co. v. United Mine Workers, 268 U. S. 295 (1925); United Mine 
Workers v. Coronado Coal Co., 259 U. S. 344, 408 (1922); Myers, Relation of the 
Federal Antitrust Laws to Problems of Natural Conservation (1930) 55 A. B. A. 
Rep. 672, 675; Schmidt, The Proposed Anti-Trust Law Changes — Competition on 
the Defensive (1927) 12 Marquette L. Rev. 25; Fuchs, Legal Technique and Na- 
tional Control of the Petroleum Industry (1931) 16 St. Louis L. Rev. 189, 192; 
cf. United States v. Trenton Potteries Co., 273 U. S. 392 (1927) (combination to 
regulate prices constitutes unreasonable restraint even though prices are reasonable). 

49 A Supreme Court reversal based on general constitutional considerations 
would virtually invalidate similar proration orders now in effect in California, 
Texas and Kansas. Flush production would soon result in conditions worse than 
those when Oklahoma and Texas declared martial law in 1931. The interest the 
oil industry displayed in the Julian case indicates the importance which will be 
attached to this decision. See (1930) 29 Om ann Gas J. (No. 17) 27, 29. ; 

50 Such statutes have been enacted in Louisiana, South Carolina, Mississipp!, 
and Arkansas. See U.S. Daily, Aug. 31, 1931, at 1493; id., Sept. 26, 1931, at 1700; 
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necessarily be overthrown.®* Such a decision would likewise close the 
door to the enactment of similar legislation for agriculture °? and the 
coal ** industry.°* Modification of the anti-trust laws as an alternative 
solution would involve the danger of unregulated control by the pro- 
ducers. Probably four of the present justices of the Supreme Court 
are ready to agree that the state may extricate its industries from the 
position into which blind competition has forced them.®® Whether they 
will prevail will probably depend upon the social and economic views 
of the new appointee.*® 





id., Oct. 17, 1931, at 1870. Texas, Oklahoma, and Tennessee are apparently con- 
sidering like legislation. See Legis. (1932) 80 U. oF Pa. L. REv. 436, 438. The 
Louisiana and South Carolina statutes prohibit all planting in 1932. The Missis- 
sippi and Arkansas statutes prohibit 1932 planting above 30% of the 1931 acreage. 
This legislation is not to be effective unless states growing 75% of the 1930 crop 
enact similar statutes by Jan. 20, 1932. The price-raising purpose is disguised as in 
the case of the Oklahoma oil proration statute. The statutes’ avowed aims are to 
prevent the spread of plant diseases and to exterminate pests. But the price-raising 
purpose seems even clearer than in the Okldhoma case. See Legis. (1932) 80 U. oF 
Pa. L. REv. 436, 440. 

51 This would not be true if the orders are invalidated because discriminatory. 
This ground was advanced and rejected in the Champlin case. See Champlin Re- 
fining Co. v. Corporation Comm., supra note 9, at 828. 

52 The Federal Farm Board, established in 1929, undertook from the fall of 
1929 on to sustain wheat prices by open market purchases of surpluses. See re- 
port of hearings held by the Senate Committee on Agriculture, printed in U. S. 
Daily, Dec. 18 to 27, 1931. See also Davis, The Case for the Agricultural Marketing . 
Act (1931) 155 ANNALS 56. Price maintenance was not effected. See U.S. Daily, 
Oct. 16, 1931, at 1859; Sturtevant, Opposing the Agricultural Marketing Act (1931) 
155 ANNALS 65. For a discussion of the constitutionality of the legislation designed 
to stabilize farm prices, see Gaughan, Farm Relief Legislation from a Lawyer’s 
Viewpoint (1928) 62 AM. L. Rev. 481. Governor Murray seems to be preparing a 
statute for agriculture designed to limit production of wheat through commission 
action. See U.S. Daily, Oct. 13, 1931, at 1830. 

53 Secretary of Commerce Lamont suggested to the coal-producing states that 
they enact statutes in pursuance of interstate agreements, to limit production. 
See U. S. Daily, Oct. 3, 1931, at 1755. The governors of Ohio, Pennsylvania, Ken- 
tucky, and West Virginia have agreed to codperate. See U. S. Daily, Oct. 10, 
1931, at 1813. A group of West Virginia operators has decided to arrange a con- 
ference of the competing states. See U.S. Daily, Oct. 8, 1931, at 1795. The Gov- 
ernor of Kentucky has meanwhile appointed a committee of operators to recom- 
mend a plan for curtailing output. See U.S. Daily, Oct. 13, 1931, at 1830. Fora 
comparison of 1930 and 1931 production figures, see U. S. Daily, Jan. 11, 1932, at 
2546. 

54 Limitation of production of oil seems easier to support than that of coal 
production. In the latter case, it amounts to a prohibition to detach and sell one’s 
property. In most states, however, the landowner does not own the subsurface 
oil. But the oil legislation is no easier to uphold than farm legislation, since both 
restrict profitable use of the land. Desirability of conservation is a strong addi- 
tional ground for supporting the former, however. The farm legislation may 
more properly be said to be emergency legislation. See note 56, infra. 

55 Mr. Chief Justice Hughes, Mr. Justice Brandeis, Mr. Justice Stone, and 
Mr. Justice Roberts. See notes 28-32, supra. Mr. Justice Van Devanter and 
Mr. Justice McReynolds concurred in the majority opinion in the Coppage case 
and dissented in the Arizona Employers’ Liability Cases, while Mr. Justice 
Sutherland and Mr. Justice Butler joined with Mr. Justice Van Devanter and 
Mr. Justice McReynolds in the Adkins case. But the difference in the parties prin- 
cipally injured may incline the four to a more favorable view of the Oklahoma 
case. 

56 The statute and orders might possibly be held valid as emergency measures, 
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LEGISLATION 


Proposep PLANS TO REDUCE UNCERTAINTY IN THE ANTI-TRUST 
Laws. — Modification of the anti-trust laws‘ is, at present, the subject 
of considerable agitation. The abnormal business conditions of the 
past few years have probably stimulated the demand for change; * but 
it is questionable how far these legislative proposals reflect fundamental 
changes in economic thought. Certainly there is little in contemporary 
discussions to suggest that American theories of political economy have 
been so extensively modified that a complete repeal of the present anti- 
trust laws is to be anticipated. In fact, rather than suggesting radical 
departures from existing theories, most of the proposals seriously ad- 
vanced purport to deal with only a limited number of the evils which 
are said to arise out of the operation of the laws now in force.* 

Chief among the objections to the present system is the uncertainty 
which, it is contended, the flexible standard of the rule of reason has 





even though regarded as price-fixing. Cf. Block v. Hirsh, 256 U. S. 135 (1921); 
Marcus Brown Holding Co., Inc. v. Feldman, 256 U.S. 170 (1921) ; Wilson v. New, 
243 U. S. 332 (1917). But it seems absurd to characterize a situation likely to 
endure indefinitely as an emergency, simply because extreme. Certainly the statute 
places no time limit on its operation. 


1 These acts are collected in 15 U. S. C. $§ 1-77 (1926). 

2 For a valuable symposium of current opinion and theory on this subject, see 
The Anti-Trust Laws of the United States (1930) 147 ANNALS. Among the or- 
ganizations actively considering the effect of the anti-trust laws and new legisla- 
tion relating to them may be listed the following: American Bar Association, Com- 
mittee on Commerce; National Civic Federation, Commission on Industrial Inquiry; 
National Manufacturers Association; Congress of Industries. 

3 In his message to Congress in December, 1930, the President called the matter 
to the attention of that body: “ The people have a vital interest in the conserva- 
tion of our natural resources; in the prevention of wasteful practices; in conditions 
of destructive competition which may impoverish the producer and the wage 
earner, and they have an equal interest in maintaining adequate competition. I 
therefore suggest that an inquiry be directed especially to the effect of the workings 
of the anti-trust laws to determine if these evils can be remedied without sacrifice 
of the fundamental purpose of these laws.” N. Y. Times, Nov. 29, 1931, sec. 3, at I. 

A pressure for change in the anti-trust laws following the panic of 1907 may 
be noted, very similar to that of the present period. Statements of that time 
bear a striking resemblance to much that is said on the subject today: “ Business 
is based largely on credit. Credit, in its turn, depends on the spirit of confidence in 
general financial conditions. Whatever, therefore, injures this confidence, interferes 
with the free and peaceful dispensation of credit, and to that extent injures business 
vitally. ... This has been the unfortunate operation of the Sherman Anti-Trust 
Law.” Marks, Effects of Anti-Trust Legislation on Business (1908) 32 ANNALS 45, 
46. “The law should be amended to legalize agreements in justifiable restraint of 
interstate trade which have a reasonable or laudable purpose, and which are filed 
with the Department of Commerce.” Schieffelin, The Drug Trade and the Anti- 
Trust Law (1908) id. 69, 74. ‘“ The remedy for the abuses of industrial trusts prob- 
ably lies in the direction of federal control, control through license.” Marburg, The 
Panic and the Present Depression (1908) id. 55, 57. 

* See, e.g., the following bills and resolutions introduced during the 71st Con- 
gress, all of which died in committee. H. R. 5284; H. R. 6584; H. R. 12810; H. R. 
16389; H. R. 17360; S. 5027; S. 5026; S. 5513; S. 6249; S. 6264; S. Res. 354; 
S. Res. 358; H. Res. 322. 
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introduced into the field of consolidations and associations.® Under 
existing decisions of the Supreme Court, the uncertainty complained of 
must primarily concern the legality of combinations involving increased 
degrees of market control. Although the desirability of such combina- 
tions is an open question, those who indorse them argue the need of an 
assurance of legality to induce their creation.’ Consequently, the 
problem becomes one of eliminating uncertainty in administration with- 
out abandoning the flexible standard. Recognizing this fact, the general 
trend of agitation is apparently directed, not at setting a more definite 
statutory standard, but at devising a system whereby the lawfulness of 
proposed mergers and associations may be determined prior to their 
formation. 

The proposals seeking to attain this end, roughly classified, are of 
three types. One is the suggestion that the Federal Trade Commis- 
sion, or some similar body, be empowered to license corporations and 
associations engaged in interstate commerce. This license would be 
revocable by the issuing commission if at any time it should find the 
licensed organization operating in violation of the anti-trust laws; but 
until revocation it would be an absolute defense to any proceeding under 
those laws. It at once appears that the adoption of such a scheme 
on a national scale contemplates the creation of an administrative tri- 
bunal with tremendous powers.? Even if the degree of bureaucracy 
which such a commission entails would be acceptable under present 
American political standards,’° and the difficult problem of personnel 
could be satisfactorily solved,’ the very expansiveness of the juris- 





5 The value of a flexible standard coupled with flexibility of administration in 
this field should not be overlooked. The creation of an area of doubtful legality 
does more than merely permit adjustment to rapidly changing economic condi- 
tions. Considering the constant pressure by business to hew as close to the line of 
illegality in the anti-trust laws as possible — a fact that is emphatically evidenced by 
the very demand for more definitive predictability in the administration of these 
laws —and the intrinsic difficulties attending detection and punishment of viola- 
tions, a policy that partly has an im terrorem effect may claim some justification. 

6 The following cases indicate the wide field of certain legality in which 
business may operate: Board of Trade of Chicago v. United States, 246 U. S. 
231 (1918); United States v. United States Steel Corp., 251 U. S. 417 (1920); 
National Ass’n of Window Glass Mfrs. v. United States, 263 U. S. 403 (1923); 
Maple Flooring Mfrs. Ass’n v. United States, 268 U. S. 563 (1925). 

7 See Report of Standing Committee on Commerce (1930) 55 A. B. A. REp. 
322;' Podell, Our Anti-Trust Laws and the Economic Situation (1931) 17 
A. B. A. J. 254, 256; Donovan, The Need for a Commerce Court (1930) 147 
ANNALS 138. 

8 This is essentially the plan introduced by Mr. Tinkham in the House of 
Representatives on November 18, 1929. H. R. 5284. The bill was referred to the 
Committee on Foreign and Interstate Commerce from whose hands it never 
emerged. See 71 Conc. Rec. 5739 (1929). See also Schmidt, Competition on the 
Defensive (1927) 12 Marquette L. Rev. 25; Butler, A Constructive Anti-Trust 
Law (1928) 13 Proc. Am. Acap. Por. Sct. 156; Young, Who Should Administer 
a — Laws (1930) 147 ANNALS 171; Note (1931) 79 U. or Pa. L. REv. 

02, 606. 

® Cf. 1 SHARFMAN, THE INTERSTATE COMMERCE COMMISSION (1931) 3. 

10 See Dickinson, Administrative Law and the Fear of Bureaucracy (1928) 
14 A. B. A. J. 513, 597, 602; cf. Hornblower, Anti-Trust Legislation and Liti- 
gation (1911) 36 A. B. A. REP. 304, 336. 

11 The problem of personnel in a commission of this sort is widely dif- 





568 HARVARD LAW REVIEW 


diction necessarily devolving upon the commission would seem to mili- 
tate against its effective exercise. And the degree of predictability 
which the scheme would assure is uncertain.’* But the system, though 
hardly feasible on the wide scale suggested, has possibilities in the re- 
stricted field of industries dealing in natural resources requiring con- 
servation.'* 

A second type of proposal seeks to resolve the alleged uncertainties 
by providing a method whereby a declaratory judgment could be ob- 
tained as to the legality of a proposed combination or contract.’* Seri- 
ous constitutional difficulties beset such a plan. The Supreme Court 
has indicated on several occasions that it can not constitutionally be 
called upon to decide problems before they have ripened into the tra- 
ditional “‘ case ” or “ controversy.”*° Since the contract itself is a vio- 
lation of the law, it may, of course, furnish a suitable controversy for 
an action by the government. But if a provision is added to enable the 
parties to come before the court of their own initiative, the device 
might well be held invalid as a fiction to avoid constitutional limita- 





ferent from that encountered in the Interstate Commerce Commission, where it is 
necessary to find men skilled only in railroading, not in every type of business. 

12 The provision for revocation evidently arises from a realization of the 
futility of attempting a complete determination of the later effects of a combina- 
tion in advance of its actual operation. This same realization would seem to 
argue for an unfettered hand for the commission with respect to later revocation. 
Yet a completely free hand will give to the anti-trust laws no more legal cer- 
tainty than is now present in their operation. No doubt the commission, how- 
ever, will find it difficult later to revoke the license of a combination which they 
have once permitted to come into existence. The strongest kind of practical 
estoppel will operate to deter them where financial and industrial readjustments 
have been made in reliance on the license which they originally issued. Cf. the 
discussion of the second and third types of proposals, infra. 

18 See McLAucHiin, CAses ON THE FEDERAL ANTI-TRusT LAWS OF THE 
Unitep STATES (1930) 210; Hervey, Anti-Trust Laws and Conservation of Min- 
erals (1930) 147 ANNALS 67; Butler, Needed Changes in the Anti-Trust Laws 
(1930) 147 ANNALS 189, 191; Myers, Relation of the Federal Anti-Trust Laws to 
Problems of Mineral Conservation (1930) 55 A. B. A. Rep. 672. A commission 
of such limited powers could doubtless be created without facing serious questions 
of unconstitutional delegation of legislative authority. Cf. Union Bridge Co. v. 
United States, 204 U. S. 364 (1907); St. Louis, Iron Mt. & Southern R. R. v. 
Taylor, 210 U. S. 281 (1908); United States v. Grimaud, 220 U. S. 506 (1911); 
Red “C” Oil Mfg. Co. v. Board of Agriculture, 222 U. S. 380 (1912); see Note 
(1924) 37 Harv. L. Rev. 1118. 

14 A plan of this nature was the basis of H. Res. 322 introduced December 17, 
1930. See 74 Conc. REc. 1000 (1930). Such a plan has been outlined with great 
detail by William J. Donovan, former Assistant Attorney General. See note 7, 
supra. Among his suggestions, he makes the following: “ 3. That parties proposing 
to enter into a contract or combination should have the right to submit their plan 
to the court for determination as to whether the proposed action would be a vio- 
lation of the anti-trust laws. Upon the approval by this court any acts done in 
accordance with that approval should be deemed lawful... .” Jd. at 144. 

15 See Liberty Warehouse Co. v. Grannis, 273 U. S. 70, 76 (1927); Liberty 
Warehouse Co. v. Tobacco Growers, 276 U. S. 71, 89 (1928); Willing v. Chicago 
Auditorium Ass’n, 277 U. S. 274 (1928). While the statements in the first two 
cases might well be classed as dicta, the Court, in going out of its way to say that 
anything resembling a declaratory judgment would be beyond the scope of their 
judicial power, certainly provided strong grounds for the assumption that a de- 
claratory judgment would be held bad. But see Borchard, Conmstitutionality of 
Declaratory Judgments (1931) 31 Cov. L. Rev. 561, 616. 
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tions.*° However, even assuming that a judgment of this type could 
be secured, clearly it would fail to provide the certainty sought. A con- 
tract will seldom disclose every contingency on its face; practices will 
inevitably arise under it which could not be foreseen at the outset. 
Obviously, the determination of the legality of the contract will be no 
bar to a later action by the government based on these practices.** 
Thus, questions will continually arise as to whether certain practices 
went beyond the proposals originally submitted, and if so, whether they 
in turn were legal."* Moreover, since under the present law cognizance 
is taken of surrounding circumstances in determining violations of the 
anti-trust laws,’® their almost inevitable change will destroy the iden- 
tity of issues necessary to give permanent effect to the declaratory 
judgment. And, of course, the judgment would bind no one but the 
parties to the litigation; the danger of private suits for injunctions or 
damages would always be present. 

The whole plan is thus reduced, in effect,-to one providing simply 
for advisory opinions. Though such opinions lack binding legal effect, 
factually they make liability under the anti-trust laws less likely.”° 
To render a decision in a later case opposed to an earlier opinion, it 
will be incumbent upon a court either to find a substantial change in the 
variables noted, or, perhaps in the bulk of cases, to admit, if frank, a 
failure previously to realize the illegal potentialities of the contract. 
The task would be difficult and embarrassing. Yet even the most able 
court could not be expected to foresee all the ramifications of an intri- 
cate combination in what would be essentially an ex parte proceeding. 

The third type of plan provides for a preliminary review of proposed 
contracts or combinations by the Federal Trade Commission. The 
approval or disapproval of that body would, in turn, be subject to review 
by the courts. The criminal and treble damage provisions of the various 
acts would then be made inapplicable to parties who had, by seeking 
the Commission’s approval in advance, indicated their willingness to 
abide by the laws.*_ Beyond this limited immunity, the present anti- 





16 Cf. Liberty Warehouse Co. v. Grannis, 273 U. S. 70 (1927). 

17 This difficulty was anticipated by Mr. Donovan, who added the following 
qualifications to his proposal: “. . . should the subsequent acts of the parties go 
beyond, or deviate from, the plan submitted and approved by the court, such ap- 
proval so given should in no way operate to give effect to, or immunity from, 
prosecution for such acts.” Donovan, supra note 7, at 144. 

18 Attorney General Mitchell in commenting upon this problem said, “. . . ques- 
tions would be continually arising whether the things actually done went beyond 
the proposals submitted and the criminal prosecutions would be, as they are to- 
day, not for anything frankly disclosed in advance, but for matters developed 
subsequently. From this point of view, the efficacy of the proposal to have such 
advisory opinions in advance is, to say the least, doubtful.” N. Y. Times, Nov. 
29, 1931, sec. 3, at I. 

19 Shawnee Compress Co. v. Anderson, 209 U. S. 423 (1908); Board of Trade 
of Chicago v. United States, 246 U. S. 231 (1918); United States v. United States 
Steel Corp., 251 U. S. 417 (1920); National Ass’n of Window Glass Mfrs. v. 
United States, 263 U. S. 403 (1923). 

20 “Tt must be remembered that advisory opinions are not merely advisory 
opinions. They are ghosts that slay.” Frankfurter, A Note on Advisory Opin- 
tons (1924) 37 Harv. L. Rev. 1002, 1008. 

21 This plan is essentially that urged by the American Bar Association. See 
Report of Standing Committee on Commerce, supra note 7. 
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trust laws would remain unchanged. The scheme thus offers no legal 
impediment to the right of the government or of third persons to secure 
injunctive relief if the practices sanctioned later turn out to be illegal. 
The right of third persons to recover compensation for their injuries 
is likewise preserved. 

Since it limits only the operation of the punitive provisions of the 
anti-trust laws, the extent to which this proposal averts the consequences 
of unpredictability depends upon the extent to which the deterrent effect 
of uncertainty is attributable to fear of those penalties as contrasted 
with fear of injunctive dissolution.** Since trade associations generally 
involve no capital investment or credit standing, fear of a later injunc- 
tion can scarcely be the principal factor in preventing their organiza- 
tion. Removing, therefore, the criminal and treble damage provisions 
should foster their growth. But with regard to close consolidations the 
situation is different. Here certainty is desired to induce investment 
and to make credit more easily obtainable. Apart from the question of 
civil liability, it is difficult to understand how sufficient certainty could 
be attained so long as the risk of injunctive proceedings remained. 

It may be, however, that the proponents of this plan rely primarily 
upon the extra-legal effect to be obtained from the advance approval of 
the Federal Trade Commission. This effect will, of course, be similar 
to that of the plan calling for declaratory judgments. As a practical 
bar to subsequent action, an approval by the Commission, though per- 
haps not as effective -~ au approval by a court,” is not to be minimized.”* 
It is significant in this 1+gard that the present Attorney General has 
deemed it advisable to « iscontinue the advance approvals which the 





sal” 

22 Only twenty-seven acfions for treble damages are found in the reported 
cases from 1890 to 1927. Corapared to the total of over five hundred, they would 
seem to be of slight importance. However, a recent decision of the Supreme Court, 
facilitating proof of loss, may bring new life to these provisions of the anti-trust 
laws. Story Parchment Co. v. Paterson Paper Co., 282 U.S. 555 (1931), (1931) 45 
Harv. L. REv. 193. 

One hundred sixty-five of the three hundred sixty-eight actions instituted by 
the government have been criminal. Since almost all these proceedings, if success- 
ful, have resulted in the imposition of a fine only, their effect has been doubted. 
See McLaucHi, loc. cit. supra note 13. Yet the threat of imprisonment may 
be a substantial deterrent to business men even though they realize that there 
is practically no likelihood that they may suffer more than a fine. ~ 

23 Action may be instituted by the Attorney General or by private parties, 
as well as by the Federal Trade Commission. The embarrassment of proceeding 
adversely against a combination once approved will only occur in those cases in 
which the commission appears as the prosecutor. However, if the Federal Trade 
Commission should acquire an original jurisdiction as a specialized fact-finding 
body, similar to that vested in the Interstate Commerce Commission, the diffi- 
culty will be present in every case. 

24 The persuasive effect on a court of an approval by the Federal Trade Com- 
mission should not be underestimated. Courts might well feel reluctant to decide 
against a combination which had once received governmental approval. In 1908 
President Roosevelt gave his approval to the acquisition by the United States 
Steel Corporation of a certain smaller steel company. See RoosEvetT, AUTO- 
BIOGRAPHY (1914) 452-58, 576-78. In the later suit against the United States Steel 
Corporation for violation of the Sherman Law, the Supreme Court laid consider- 
able stress upon this fact. See United States v. United States Steel Corp., 251 U. S. 
ae (1920). But cf. United States v. Southern Pacific Co., 259 U. S. 214, 239 

1922). 
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office had previously been issuing.?° If the actual result of the proposal, 
then, is to provide a method for determining the vulnerability of pro- 
posed combinations prior to their formation, this third plan presents 
much the same legislative problem as the other two: the feasibility of 
attempting to enforce the anti-trust laws on the basis of what parties 
say they are going to do rather than on what they actually do. 





LEGISLATIVE ATTACKS UPON THE RULE IN SHELLEY’s CasE. — Con- 
vincing reasons for the retention of the Rule in Shelley’s Case * can not 
be advanced.” The intent of the transferor is admittedly defeated.’ 
The many technicalities governing its application tend to provoke long 
and expensive litigation.* And when it is realized that its operation 
can probably be defeated by careful draftsmanship,® the Rule is re- 
vealed simply as a snare for the uninformed or unwary.® Nevertheless, 
with few exceptions,’ the courts, bound by the tremendous force of 


25 See Attorney General Mitchell’s Address at Memphis (1930) 16 A. B. A. J. 
9, II. 


1 x Co. 93b (1581). For accurate statements of the Rule, see Bails v.: Davis, 
241 Ill. 536, 539, 89 N. E. 706, 707 (1909); 1 Hayes, CoNVEYANCING (5th ed. 1840) 
542; Kates, Estates, Future INTERESTS AND ILLEGAL CONDITIONS AND RESTRAINTS 
IN Intrnots (2d ed. 1920) §§ 34, 37; Warren, The Progress of the Law, 1919-1920, 
Estates and Future Interests (1921) 34 Harv. L. REv. 508, 519. For a discussion 
of the origin and history of the Rule, geer-2 M1wor, INsTITUTES (4th ed. 1892) 
402; Note (1911) L. R. A. (N.s.) 963, 979.; 

2 Some courts have adopted the rationale that ‘fre: dori ‘of alienation is enhanced 
by vesting the contingent remainder in the ancestor,’ See Hardage v. Stroope, 58 
Ark. 303, 309, 24 S. W. 490, 492 (1893) ; Baker v. Scolt, 62 Ill. 86, 96 (1871) ; Yates 
v. Yates, 104 Neb. 678, 684, 178 N. W. 262, 264 (192 5). Even if it could be dem- 
onstrated that in this situation the policy of favoring ‘ree marketability should pre- 
vail over that of executing the transferor’s intent, the argument is open to the ob- 
jection that it proves too much. It suggests that ng contingent remainder should 
be permitted after a life estate. See Horner, Estates (3d ed. 1923) $159. 

3 See Warren, loc. cit. supra note 1. 

4 See Witey, A Prea For TeEsTaTorS (1869) 2-4; 3 REPORT OF THE COMMIS- 
SIONERS FOR THE REVISION oF StaTuTEs (N. Y. 1828) tit. II, at 25-26. 

5 In the usual conveyance encountering the Rule, the transferor presumably in- 
tends to give A the estate during his lifetime and to give the persons who will be 
his heirs a fee simple or those who will be his issue a fee tail. The result can be 
attained by either of two devices: (1) A limitation to A for 100 years, if he so long 
live, then to B and his heirs for the life of A, then to A’s heirs (heirs of his body). 
Technically A has simply a term for years, which precludes operation of the Rule. 
See LEAKE, LAw or Property IN Lanp (2d ed. 1909) 249. (2) A limitation to 
A for life, then to his heirs and their heirs (the heirs of his body and the heirs of 
their bodies). Since primogeniture has been abolished everywhere, a decedent may 
have several heirs, and the first word “ heirs ” may logically be construed as a word 
of purchase. Thus, the line of inheritable succession will run not from A but from 
those who are his heirs at his death, and under Archer’s Case the Rule will not 
apply. 1 Co. 66b (1599); Aetna Life Ins. Co. v. Hoppin, 214 Fed. 928 (C. C. A. 
7th, 1914) (heirs of the body of A, their heirs). It may be queried, however, 
whether this result is so well settled that the limitation will not encounter the risk 
of litigation. Cf. Note (1914) 27 Harv. L. Rev. 673. 

The first device could not be employed to give the heirs a contingent fee after 
an estate tail in the ancestor because the remainder would be void for remoteness. > 
But the second device may be employed: a limitation to A and the heirs of his 
body, then to his heirs and their heirs. 

8 See Weaver, J., dissenting, in Doyle v. Andis, 127 Iowa 36, 70, 102 N. W. 177, 
188 (1905) ; WILEY, op. cit. supra note 4. 

7 Thurston v. Allen, 8 Hawaii 392 (1892); cf. Turman v. White’s Heirs, 14 
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precedent in real property law,* have not been influenced by these con- 
siderations ® to depart from it.*° 

The legislatures, on the other hand, have displayed an open hostility 
to the Rule. Massachusetts passed the first pertinent statute in 1791.1! 
What considerations motivated its passage can not be definitely ascer- 
tained, but its inclusion in a statute directed expressly at the abolition 
of fees tail may indicate that it was the product of the antagonism 
of the day toward feudal vestiges. During the next thirty years, four 
other states attacked the Rule.’? But the New York act of 1830" 
may be designated as the true starting point of the movement. Passed 
after a report of the Commission for the Revision of Statutes,’* in 





B. Mon. 560 (Ky. 1854). ‘The Vermont court has stated expressly that adoption 

of the Rule is an open question in that jurisdiction. Smith v. Hastings, 29 Vt. 240 
1857). 

2 See Fraser v. Chene, 2 Mich. 81, 88, 92 (1851). 

® An even stronger ground to support the stand taken by the courts is the 
retroactive operation of judicial decision. This consideration places the problem 
peculiarly within the legislative province. 

10 Of the states which have no legislation on the subject, eleven have reiterated 
within recent years their adherence to the Rule. Shields v. Shields, 179 Ark. 167, 
14 S. W.(2d) 545 (1929) ; Heid v. Fortunato, 15 Del. Ch. 367, 138 Atl. 606 (1927); 
Hege v. Provident Mut. Life Ins. Co., 341 Ill. 559, 173 N. E. 610 (1930) ; Havely v. 
Comerford, 343 Ill. 90, 174 N. E. 830 (1931) ; De Lawter v. De Lawter, 169 N. E. 
472 (Ind. 1930) ; Sutphen v. Joslyn, 111 Neb. 777, 198 N. W. 164 (1924) ; William 
v. Norfolk-Southern R. R., 200 N. C. 771, 158 S. E. 473 (1931); Johnson’s Estate, 
15 Pa. D. & C. 347 (1931); Wright v. Laird, 269 Pa. 34, 112 Atl. 63 (1920) ; First 
Nat. Bank v. Wallace, 13 S. W.(2d) 176 (Tex. Civ. App. 1928), rev’d, on other 
grounds, 35 S. W.(2d) 1036 (1931); see Barnard v. Moore, 71 Colo. 401, 406, 207 
Pac. 332, 334 (1922); Shufeldt v. Shufeldt, 130 Wash. 253, 268, 227 Pac. 6, 11 
(1924) ; cf. Arnold v. Wells, 131 So. 400 (Fla. 1930). In Louisiana, Nevada, Utah, 
and Wyoming the question seems never to have been raised. 

11 Mass. Acts 1791, c. 60, § 3. 

12 N. J. Rev. Stat. (1820) p. 774; Me. Laws 1821, c. 38, § 3; Conn. Rev. Stat, 
(1821) tit. 56, §5; R. I. Rev. Laws (1822) p. 216 (originally passed 1798). This 
Rhode Island enactment, similar to the Massachusetts act, supra note 11, was in- 
cluded in a statute restricting fees tail. It applied only to devises of remainders to 
“children or issue generally,” and provided that the limitation should not be con- 
strued to vest a fee tail in the ancestor. In Manchester v. Durfee, the act was held 
inapplicable beyond its precise terms. 5 R. I. 549 (1858). Stressing the legislature’s 
failure to use broader language, and stating that the draftsman of the act must 
have been aware of the many ramifications of the Rule, the court inferred an ab- 
sence of intent to strike at the Rule generally, and found, rather, an intent solely to 
resolve the controversy whether “ children” or “ issue ” designated lineal heirs as a 
class. 

In marked contrast to this strict interpretation is the technique in handling statu- 
tory material employed in Jn re English’s Estate, 270 Pa. 1, 112 Atl. 913 (1921). 
The comparison is especially interesting since the net result of the decisions was the 
same. There was a limitation to A for life and at her death to her issue. In 
holding that the testator intended “issue” as a word descriptio personae, thus 
taking the limitation outside the scope of the Rule, the court pointed to a statute 
declaring that henceforth “die without issue” and similar phrases importing a 
failure of issue should be construed, in the absence of indications of a contrary 
intent, to mean a definite failure of issue. The act, it was said, supplied a “ plain 
guide for the future ” in ascertaining a transferor’s intent where the word “ issue” 
was used. Cf. Foster, The Rule in Shelley’s Case in Nebraska (1929) 8 Nes. L. 
BULL. 124. 13 N. Y. Rev. Stat. (1830) pt. 2, c. 1, tit. 2, § 28. 

14 Loc. cit. supra note 4. The commissioners pointed, as an illustration, to the 
famous litigation of Perrin v. Blake, 1 W. BI. 672 (1769), which was protracted 
over a period of thirty-seven years and was finally terminated by a compromise. 
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which the evils of the Rule were effectively exposed, it has served as a 
model for much of the subsequent legislation on the subject.15 Legis- 
lative activity was most widespread during the middle of the last cen- 
tury; '* to date, thirty-three jurisdictions have enacted statutes directed 
to the abrogation of the Rule.’ That a number have done so in com- 
paratively recent years suggests that eventually all will attempt to 
deal with the problem in this manner.** 

The method employed by the legislatures consists of a description of 
the limitations subject to the Rule, followed by prescriptions as to the 
effect such limitations shall have.*® There is only one standard by 
which the statutes can be judged. Obviously, they must include within 
their scope every relevant situation. But it is not enough that they 
accomplish this through the aid of judicial construction. One purpose 
to be served is the avoidance of litigation. Thus, the acts should be 
phrased with such clarity and precision that any conceivable doubt as 
to their application will be precluded.”° Yet, due either to an inade- 
quate perception of the ramifications of the Rule itself, or, in some 
instances, to what is probably sheer carelessness in the mechanics of 
draftsmanship, none of the acts attain perfection. 

In the first place, the statute should apply to limitations both in 
conveyances inter vivos and in wills.‘ The enactments of a number 





15 The New York statute reads as follows: “ Where a remainder shall be 
limited to the heirs or heirs of the body of a person to whom a life estate in the 
same premises is given, the persons who on the termination of the life estate are 
the heirs or the heirs of the body of such tenant for life shall take as purchasers by 
virtue of the remainder so limited to them.” N. Y. Reat Prop. Law (1909) c. 51, 
§ 54. 16 Thirteen of the Acts were passed during the years 1841 to 1854. 

17 Arta. Cope (Michie, 1928) § 6907; Ariz. Cope (Struckmeyer, 1928) § 2769; 
Cat. Civ. Cope (Deering, 1931) § 779; Conn. Gen. Stat. (1930) § 5002; D. C. Cope 
(1929) tit. 25, § 133; Ga. Cope (1926) §§ 3659, 3660; IpAHo Comp. Strat. (1919) 
§ 5344; Iowa Cope (1931) §§ 10059, 10060; Kan. Rev. Stat. ANN. (1923) c. 22, 
§ 256; Ky. Srat. (Carroll, 1930) § 2345; Mer. Rev. Stat. (1930) c. 87, §12; Mb. 
Ann. Cope (Bagby, 1924) art. 93, § 342; Mass. Gen. Laws (1921) c. 184, §5; 
Micu. Comp. Laws (1929) § 12948; Minn. Stat. (Mason, 1927) § 8058; Miss. 
Cope ANN. (1930) § 2114; Mo. Rev. Strat. (1929) § 3110; Mont. Rev. Cope 
(Choate, 1921) § 6741; N. H. Pus. Laws (1926) c. 297, §8; N. J. Comp. Strat. 
(1910) p. 1921; N. M. Stat. Ann. (Courtright, 1929) § 117-109; N. Y. Rear Prop. 
Law (1909) c. 51, §54; N. D. Comp. Laws Ann. (1913) § 5322; Onto Gen. CopE 
(Page, 1932) § 10578; Oxia. Comp. Stat. ANN. (Bunn, 1921) § 8420; OrE. CopE 
Ann. (1930) § 10-526; R. I. Gen. Laws (1923) c. 296, § 4248; S. C. Acts 1924, 
p. 1140; S. D. Comp. Laws (1929) § 329; TENN. Cope (1932) § 7600; Va. Cope 
Ann. (1930) § 5152; W. Va. Cope (1931) c. 36, art. 1, §14; Wis. Srat. (1929) 
§ 230.28. 

8 District of Columbia, 1901; Iowa, 1907; Maryland, 1912; Arizona, 1913; 
South Carolina, 1924. In England, there was strong agitation during the preceding 
century for the abolition of the Rule. See TyrELL, Succestions SENT To THE CoM- 
MISSIONERS APPOINTED TO INQUIRE INTO THE LAws OF REAL Property (1829) 
341; WILEY, op. cit. supra note 4. It was not abrogated until the Law of Prop- 
erty Act of 1925. 15 & 16 Geo. V, c. 20, §131. The abrogation of the Rule in 
Illinois has been strongly urged. See Horner, Estates (3d ed. 1923) § 159; Kales, 
Reforms in the Law of Future Interests in Illinois (1907) 1 Itt. L. REv. 374, 376; 
Kates, Cases ON Future INTERESTS (1917) 308 (proposed legislation). But as yet 
the arguments have not met with legislative response. 

19 E.g., the New York act, supra note 15. 

20 Cf. Book Review (1931) 45 Harv. L. Rev. 405, 406. 

21 E.g., Va. Cope ANN. (Michie, 1930) § 5152; W. Va. CopE (1931) c. 36, Art. 
1, § 14 (stated expressly) ; cf. the New York law, supra note 15. 





574 HARVARD LAW REVIEW 


of jurisdictions are limited in their effect to testamentary dispositions.22 
Conceivably, this treatment can be justified on the ground that the 
policy of carrying out a transferor’s intent looms larger in these cases 
than in deeds; ** but there is at least the suspicion that the draftsmen 
of these acts perceived the problem only as it arose most frequently. 
The statute should also describe transfers both of personalty and of 
realty as falling within its scope; ** the troublesome problem of the 
application of the Rule to transfers of personalty 7° would seem a de- 
sirable subject for statutory determination. But most of the acts prob- 
ably do not affect personalty; *° in some, the description refers only 
to realty.” 

The enactments vary in their description of the estate to the ancestor. 
The New York act ** and those which copy it employ the term “ life 
estate.” Yet the Rule operates in the case of any freehold.*® Thus, 
the statute probably would not be applied where a fee tail was limited 
to the ancestor,®° and its application might be questioned in the case of 





22 Kan. Rev. Stat. ANN. (1923) c. 22, § 256; N. H. Pus. Laws (1926) c. 297, 
§8; N. J. Comp. Stat. (1910) p. 1921; On10 Gen. Cope (Page, 1932) § 10578; 
Ore. Cope ANN. (1930) § 10-526. The same restriction, found in the Massachusetts 
act of 1791 and in the early acts of Rhode Island, Maine (supra note 12), and 
Missouri { Mo. Rev. Star. (1845) p. 570] has been remedied by amendment or re- 
vision. R. I. Gen. Laws (1896) c. 201, §6; Me. Rev. Stat. (1841) c. g1, § 12; 
Mo. Rev. Srar. (1919) § 2269. “It is not known whether the omission of convey- 
ances by deed, in the statute of 1791, was designed or accidental; but no good rea- 
son is perceived for continuing this distinction. .. .” REPORT OF COMMISSIONERS 
APPOINTED TO REVISE THE GENERAL Laws (Mass. 1835) Note on c. 59, § 9. 

23 For this reason, at common law the Iowa court, though retaining the Rule as 
to deeds, applied it only as a rule of construction to wills. See Woodford v. Glass, 
168 Iowa 299, 302, 150 N. W. 69, 70 (1914); (1910) 23 Harv. L. Rev. 313. The 
Rule has now been abrogated by statute as to both types of conveyance. Iowa 
Cope (1931) §§ 10059, 10060. 

24 This is done in Iowa Cope (1931) § 10060; Mp. Ann. Cope (Bagby, 1924) 
art. 93, § 342; Va. Cope Ann. (Michie, 1930) § 5152; W. Va. CopE (1931) c. 36, 
art. 1, $14; cf. Miss. Cope ANN. (1930) § 2114 (land or other property). 

25 See Note (1909) 23 Harv. L. Rev. 51; Note (1911) 29 L. R. A. (Ns.) 963, 
1148. 

"0 See, e.g., the New York act, supra note 15; Ky. Strat. (Carroll, 1930) § 2345 
(any estate . . . given by deed or will). 

27 Conn. GEN. STAT. (1930) § 5002; Kan. Rev. Stat. ANN. (1923) c. 22, $256; 
Me. Rev. Stat. (1930) c. 87, § 12; Mass. Gen. Laws (1921) c. 184, § 5; N. H. Pus. 
Laws (1926) c. 297, §8; N. J. Comp. Star. (1910) p. 1921; Onto Cope (Page, 
1932) § 10578; Ore. Cope ANN. (1930) § 10-526; S. C. Acts 1924, p. 1140. 

28 Supra note 15. 

29 See Kates, loc. cit. supra note 1; LEAKE, op. cit. supra note 5, at 249; 
2 Minor, op. cit. supra note 1, at 4or. 

80 Of course, a strict interpretation of these statutes is not necessary — nor de- 
sirable, it would seem, in view of their apparent purpose to strike at the rule gen- 
erally. In a court which was not imbued with hostility toward legislation in 
derogation of the common law, but which was willing to apply it as a principle, 
or even as a rule of law, any of these statutes would clearly serve to abolish the 
Rule. Cf. In re English’s Estate, supra note 12; Pound, Common Law and Legis- 
lation (1908) 21 Harv. L. Rev. 383; Note (1917) 30 Harv. L. Rev. 742. In 
many of the cases this would be true if the courts would simply give the acts a 
liberal interpretation. Cf. Pound, supra, at 385. Unfortunately, the decisions have 
not reflected this attitude. But even if they had, the statutes would still be open 
to the criticism that litigation was required to secure a determination of their full 
effect. 
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an estate pur autre vie.*1 If fees tail have been abolished through a 
declaration that such a limitation passes a fee simple,** the former defect 
is, of course, rendered illusory. But the pur autre vie defect remains. 
And it is even less likely that a court would hold an act employing 
the phrase “estate . . . to a person for his life” ** applicable to an 
estate for the life of another.** A simple expedient — the word “ free- 
hold,” found only in the Virginia and West Virginia acts ** — avoids 
any possibility of litigation in this respect. 

The estate in remainder must next be described. At common law the 
Rule operated if the estate was limited to the heirs, general or special, 
of the ancestor as a class; the interposition of another remainder, 
vested or contingent, was immaterial.** Here again, the Virginia and 
West Virginia acts have adopted the only safe form of expression: a 
limitation “ either mediately or immediately to [the ancestor’s] heirs 
or the heirs of his body or his issue, or words to that effect.” ** The 
words “ mediately or immediately ” are clearly desirable to preclude the 
chance of a claim that the statute did not cover a case in which there 
was an intermediate remainder.** Caution also demands the complete- 
ness of the rest of the wording. The shorter “heirs or heirs of the 
body ” of the New York act *® does not forestall the possible contention 
that the statute applies only to limitations employing its precise words.*° 
And possibility has been reality where the variation “ heirs in fee, or by 
words to that effect ” is found; *1 courts have reached divergent results 
in deciding its application to remainders in fee tail.*? 





31 The Rule applies to this situation. See Carter v. Reserve Gas Co., 84 W. Va. 
741, 746, 100 S. E. 738, 741 (1919); 2 MINOR, op. cit. supra note 1, at 412; LEAKE, 
op. cit. supra note 5, at 249. But cf. id. at 250. 

82 E.g. N. Y. Reat Prop. Law (1909) c. 51, §32; Cav. Crv. Cope (Deering, 
1931) § 763. The same would seem to be true if by statute a tenant in tail is em- 
powered to convey a fee. E.g., Mp. ANN. Cope (Bagby, 1924) art. 21, § 25. Idaho 
has adopted the New York type of Shelley’s Case Act [IpAno Comp. Star. (1919) 
§ 5344], but has no statute dealing with fees tail. For a discussion of the effect 
upon the Rule of statutes abolishing fees tail, see Kates, op. cit. supra note 1, 
§§ 418-20. 

43 E.g., Kan. Rev. Stat. ANN. (1923) c. 22, § 256; Ky. Srat. (Carroll, 1930) 
§ 2345. 

84 See Carter v. Reserve Gas Co., loc. cit. supra note 31; 2 MUInor, op. cit. 
supra note 1, at 412. 

35 Supra note 21. Both these statutes originally used the phrase “to any 
person for his life.” Va. Cope (1849) c. 116, §11; W. VA. Cope (1868) c. 71, 
§11. In Virginia it was changed to “ freehold” in 1887. Va. Cope (1887) § 2423. 
See Carter v. Reserve Gas Co., loc. cit. supra note 31. The West Virginia amend- 
ment followed the comments in the Carter case. W. VA. CopE (1923) c. 71, § 11. 

36 See note 1, supra; KALEs, op. cit. supra note 1, § 440. 

387 Supra note 21. 

88 Carter v. Reserve Gas Co., supra note 31; see CHALLIS, REAL PROPERTY 
(3d ed. rorr) 153. 39 Supra note 15. 

40 Cf. Manchester v. Durfee, supra note 12. 

41 E.g., Kan. Rev. Stat. ANN. (1923) c. 22, § 256; Mer. Rev. Stat. (1930) 
c. 87, §12; Onto Gen. Cope (Page, 1932) § 10578. 

42 This language appeared in the earlier Massachusetts enactment. Mass. 
Rev. Star. (1836) c. 59, §9. The Massachusetts court and a lower Ohio court 
have held that it applies to limitations in tail. Trumbull v. Trumbull, 149 Mass. 
200, 21 N. E. 366 (1889); Williams v. Haller, 13 Ohio N. P. (N.s.) 329 (1912). 
But a contrary result has been reached in Kansas. Gardner v. Anderson, 114 Kan. 
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Some legislatures have failed to prescribe adequately the disposition 
of the property limited. The provision that the ancestor’s heirs “ shall 
take as purchasers,” employed in acts of the New York type,** would 
seem satisfactory to carry out the intent to give the remaindermen a 
contingent estate.** But the Connecticut enactment declares simply 
that there shall be “ only an estate for life in the grantee or devisee.” * 
The failure to provide expressly for the disposal of the remainder re- 
sulted in a shocking decision holding it void.*® The New Jersey statute, 
applicable to devises only, declares that the land should “ go to and be 
vested in the children of such devisee,” or “ to their issue” by represen- 
tation.** It is conceivable that a legislature might intend to abolish 
the Rule for the exclusive benefit of lineal heirs,*® but the omission to 
provide for the contingency that a devisee might not have children, or 
that his children or their issue might predecease him, reveals a distinct 
want of foresight.*® The Oregon statute describes limitations by devise 
to “children . . . heirs . . . or right heirs in fee ” and states that the 
conveyance shall vest a “ remainder in fee simple in such children.” © 





778, 227 Pac. 743 (1923), aff'd, 116 Kan. 431 (1924); Allen v. Pedder, 119 Kan. 
773, 241 Pac. 696 (1925). Burch, J., concurring, in Allen v. Pedder, based his 
refusal to give the statute a liberal interpretation upon its legislative history. Jd. 
at 782, 241 Pac. at 699. Although slight changes have been made in the Massachu- 
setts statute, they are not such as to indicate that the Trumbull case is now inap- 
plicable. Mass. Gen. Laws (1921) c. 59, § 9. 

43 Supra note 15. The influence of the pioneer upon American real property 
law is strikingly illustrated by the following provision, originally adopted by the 
New Mexico territorial legislature, and still part of the statute law of that state: 
“. . . the persons who at the termination of said life estate are to be heirs or heirs 
of the body of said life estate shall be authorized to purchase the same by virtue of 
the remainder . . . so limited to them.” N.M. Laws 1851-52, p. 381, N. M. Star. 
Ann. (Courtright, 1929) § 117-109. The task of construing the provision, still in 
abeyance, will obviously call for two-gun pioneer justice. 

44 But cf. Moore v. Littel, 41 N. Y. 66 (1869). It is with respect to this part 
of the statute only that the Virginia and West Virginia acts, supra note 21, might 
be unsafe as models. The acts declare that the words in remainder “ shall be con- 
strued as words of purchase.” This provision, standing alone, suggests an argu- 
ment that only a life estate will pass to the heirs, for ordinarily the words must 
also be permitted to describe the quantum of the estate if an inheritance is to pass. 
A statutory presumption that a transferor intends to convey a fee simple obviates 
the difficulty in these states. Va. Cope ANN. (Michie, 1930) § 5149; W. Va. Cope 
(1931) c. 36, art. 1, §11. But a jurisdiction in which the supplementary statute 
was lacking could not safely copy the acts. 

The Virginia and West Virginia acts are also among tho:. which include a clause 
stating that it is the “ intent and purpose of this section to completely abolish the 
Rule in Shelley’s Case.” Query, what effect, if any, a court would give to this 
provision. Cf. note 30, supra. 

45 Conn. GEN. Stat. (1930) § 5002. 

46 Lewis v. Lewis, 74 Conn. 630, 51 Atl. 854 (1902); cf. Iowa Cope (1931) 
§ 10060. 

47 N. J. Comp. Star. (1910) p. 1921. 

48 See Lippincott v. Davis, 59 N. J. L. 241, 246, 28 Atl. 587, 589 (1894). 

49 It has been held that if the ancestor dies childless, the Rule applies. Lippin- 
cott v. Davis, supra note 48; Woodbridge v. Jarrard, ror N. J. Eq. 439, 138 Atl. 536 
(1927). But at what moment it does not appear. Hence, the state of the title prior 
to his death is not disclosed. In Neill v. Petry, 96 N. J. Eq. 478, 126 Atl. 608 (1924), 
the ancestor, though married, was childless. Whether or not procreation was still 
possible was not stated. It was indicated that by the operation of the Rule he 
could convey a marketable fee. 50 Ore. Cope ANN. (1930) § 10-526. 
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The failure to repeat “heirs . . . or right heirs” in the concluding 
clause is wholly without justification. By a limitation to A for life and 
then to the heirs of his body, the court held that A’s heirs of the body 
presumptive received a contingent “ interest.” °* But litigation, which 
might well have been avoided, was necessary, and it is still not clear 
whether the “ interest ” was a fee tail °? or a fee simple. 

That draftsmanship in this field has not been more acute is, of 
course, unfortunate. But the defects in the legislation do not detract 
from its significance. It has achieved its purpose in the more common 
situations; a liberal application may carry it further; °* and even its 
failings serve to expose the intricacies of the legislative problem. 
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ADMIRALTY — DAMAGES — ADMIRALTY RULE OF Divipep DAMAGES IN 
LIMITATION OF LIABILITY PROCEEDINGS FOR LITTORAL INJURY. — Through 
negligent operation of the petitioner’s tug, the claimants’ boardwalk was 
damaged. The petitioner commenced proceedings to limit his liability to the 
value of the tug. g STAT. 635 (1851), 46 U. S. C. § 183 (1916); 23 Stat. 57 
(1884), 46 U.S. C. § 189 (1916). The district court refused to allow limita- 
tion of liability. On appeal limitation was allowed but the claimants were 
found to be contributorily negligent. Held, that although the tort was on 
land, the admiralty rule of .divided damages should apply since, as between 
common law and admiralty, contributory negligence is a procedural matter. 
Decree reversed. Jn re Pennsylvania R. R., 48 F.(2d) 559 (C. C. A. 2d, 
1931), certiorari denied, sub. nom. Pennsylvania R. R. v. James McWilliams 
Blue Line, Inc., 52 Sup. Ct. 21 (1931). 

Under a petition to limit liability, admiralty may properly consider littoral 
injuries, though it is ordinarily without jurisdiction over them. Richardson v. 
Harmon, 222 U.S. 96 (1911); The Atlas No. 7, 42 F.(2d) 480 (S. D. N. Y. 
1930). But applying the admiralty rule of divided damages in such a case 
is a departure from the usual theory that contributory negligence is gov- 
erned by the lex loci delicti. Cf. Bridger v. Asheville & S. R. R., 27 S. C. 
456, 3 S. E. 860 (1887); Caine v. St, Louis & S. F. R. R., 209 Ala. 181, 
95 So. 876 (1923); see 2 Warton, ConFiict oF Laws (3d ed. 1905) 
1100. But cf. Johnson v. Chicago & N. W. R. R., 91 Iowa 248, 59 N. W. 66 
(1894). The precise point of the present case appears to have been adjudi- 
cated in only one previous case. There it was held that damages should be 
divided because of the inequity of allowing limitation of the petitioner’s lia- 
bility and then barring the claimant because of contributory negligence. 
United States v. Norfolk-Berkley Bridge Corp., 29 F.(2d) 115 (E. D. Va. 
1928), (1929) 38 Yate L. J. 538. The instant court adopts a more 
technical theory, impliedly supported by earlier cases, that as between 
admiralty and common law, contributory negligence is governed by the law 
of the forum. See The Max Morris, 137 U. S. 1, 14 (1890); cf. Belden v. 
Chase, 150 U. S. 674 (1893). In any event denying admiralty jurisdiction 





51 Jerman v. Nelson, 135 Ore. 126, 293 Pac. 592 (1930), (1931) 26 Int. L. Rev. 
342. 

52 Oregon has not abolished fees tail. 

53 See note 30, supra. 
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over littoral injuries by vessels seems an arbitrary limitation. See Note 
(1929) 42 Harv. L. Rev. 563. Allowing limitation of liability relaxes the 
rule, and once admiralty gets jurisdiction it is fair, despite the apparent 
anomaly in the rule, to allow that court to exercise its assumed ability to 
distribute the loss in cases of divided fault. Cf. The Max Morris, supra. 


ALIENS — DEPORTATION — CONSTRUCTION OF STATUTE PROVIDING FOR DE- 
PORTATION WHEN ALIEN IS SENTENCED MORE THAN ONCE TO A TERM OF Im- 
PRISONMENT. — M, an alien who came to this country as a child, and who 
lived here with his wife and family, was ordered deported as an alien who 
had been “ sentenced more than once to a term of imprisonment of one year.” 
39 Stat. 889 (1917), 8 U. S.C. § 155 (1926). He had pleaded guilty to two 
indictments alleging, in separate counts, possession of counterfeit money, 
abetting in passing counterfeit money, and abetting in the possession of 
counterfeit money by other persons, whereupon he had been sentenced gen- 
erally to a term of seven years, “the sentence to run concurrently.” An 
application for a writ of habeas corpus was dismissed by the District Court. 
M appealed. From the facts it appeared not unlikely that all the offenses 
had arisen out of the same transaction. Held, that more than one sentence 
had been pronounced in the procedural sense, but that since only one term of 
imprisonment was imposed, the statute was inapplicable. Order reversed. 
United States ex rel. Mignozzi v. Day, 51 F.(2d) to1g (C. C. A. 2d, 1931). 

Various tests have been adopted for determining what constitutes more 
than one sentence to a term of imprisonment within the meaning of this 
statute. This court seems to have developed the theory that the deter- 
minative factor should be whether a separate term of imprisonment has been 
imposed for more than one offense. Thus where consecutive sentences were 
imposed deportation was allowed. Johnson v.. United States, 28 F.(2d) 
810 (C. C. A. 2d, 1928). The ninth circuit, on the other hand, has adopted 
a theory, seemingly consistent with a literal interpretation of the statute, that 
deportation is proper whenever two sentences are pronounced for two offenses, 
and has permitted deportation in a case involving concurrent sentences. Nishi- 
moto v. Nagle, 44 F.(2d) 304, 305 (C. C. A. oth, 1930). A recent case in- 
volving facts similar to those of the principal case refused to allow deporta- 
tion on the ground that Congress intended the statute to apply only where a 
sentence was imposed for a crime committed after the imposition of sentence 
for a prior offense. Opolich v. Fluckey, 47 F.(2d) gs50 (N. D. Ga. 1930). 
Another decision has advanced the theory that the statute is inapplicable 
unless the crimes for which sentences were imposed were committed on dif- 
ferent occasions. Orabona v. Clark, 83 F.(2d) 101 (D. R. I. 1931). In the 
light of the statute’s history, which is not discussed by the decisions, the 
theory of the Orabona case seems most consistent with the intention of Con- 
gress. This legislation is part of a statute which also provides for deporta- 
tion whenever a single sentence is imposed for an offense committed within 
five years of entry. 39 STAT. 889 (1917), 8 U. S.C. § 155 (1926). Apprecia- 
tion by Congress of the hardship caused by deportation of aliens long resi- 
dent here seems to account for the enactment of the statute in this form, 
and for the rejection of proposed legislation providing for deportation upon 
the imposition of sentence for a single offense committed at any time. See 
53 Conc. Rec. 5167-68 (1916). The remarks made on the floor of the 
House by the chairman of the immigration committee indicate that the 
provision construed in the principal case was designed to provide for deporta- 
tion despite this hardship only upon the alien’s “ commission of ” a “ second 
offense, showing that the man was really a criminal at heart.” See 53 Conc. 
REc. 5168 (1916). Examination of the facts of the cases discloses that de- 





¢ ome tit www Sw~ 


RECENT CASES 579 


spite the different theories advanced, the results are consistent with the 
legislative intention. Deportation has not been allowed where, as in the 
present case, the offenses for which sentences were imposed were so closely 
related that they evidenced no greater tendency to habitual criminality than 
would a single offense. Cf. Opolich v. Fluckey, supra, at 950; Orabona v. 
Clark, supra, at 101; Johnson v. United States, supra; Nishimoto v. Nagle, 
supra. It seems likely that the statute will not be applied except to the 
habitual criminal for the instant opinion and others have expressed a strong 
disinclination to “ exile” aliens long resident here. See United States v. 
Davis, 13 F.(2d) 630 (C. C. A. 2d, 1926); cf. United States v. McCandless, 
28 F.(2d) 287 (E. D. Pa. 1928); Browne v. Zurbrick, 45 F.(2d) 931, 933 
(C. C. A. 6th, 1930); United States v. Day, 51 F.(2d) 1022, 1023 (C. C. A. 
2d, 1931). 


BANKRUPTCY — FRAUDULENT CONVEYANCES— RIGHTS OF SUBSEQUENT 
CREDITORS IN ABSENCE OF FRAUD AS TO THEM. — A executed a chattel mort- 
gage to B. Because of failure to file a required notice, it was “ conclusively 
presumed to be fraudulent and void” as against existing creditors. CAL. 
Crv. CopE (Deering, 1923) § 3440. It was conceded to be invalid as against 
all other creditors prior to the recording. Later the mortgage was properly 
recorded and was thus made valid as to creditors subsequent to the registra- 
tion. Thereafter A became bankrupt. According to § 70(a) of the Bank- 
ruptcy Act, the trustee is vested with the bankrupt’s title to all “ property 
transferred by him in fraud of his creditors,” and by § 70(e) the trustee 
“may avoid any transfer by the bankrupt . .:. which any creditor of such 
bankrupt might have avoided.” 30 Stat. 565, 566 (1898), 11 U. S.C. $110 
(1926). On petition of the trustee, the referee set aside the mortgage in full. 
Reversing this ruling, the district court decreed that the mortgage was void 
only as to creditors existing prior to the recording, and that the trustee 
should distribute the proceeds among them. After satisfaction of their claims 
any surplus would revert to the mortgagee. See Appellant’s Brief at p. 5. 
This decision was affirmed by the circuit court of appeals. Jn re Sassard & 
Kimball, 45 F.(2d) 449 (C. C. A. 9th, 1930). The case came before the 
Supreme Court on writ of certiorari. Held, that the mortgage was entirely 
void, and that the proceeds should be distributed in an equal per centum to 
all creditors. Decree reversed. Moore v. Bay, 52 Sup. Ct. 3 (1931). 

This decision abrogates the much criticized rule of the Duncan case that 
where a trustee avoids a transfer under § 70(e), only creditors who might 
have set it aside if bankruptcy had not intervened, may participate in 
the proceeds. American Trust & Sav. Bank v. Duncan, 254 Fed. 780 
(C. C. A. 5th, 1918), certiorari denied, 249 U. S. 603 (1919); see (1920) 33 
Harv. L. Rev. 471; McLaughlin, Amendment of the Bankruptcy Act (1927) 
40 Harv. L. REv. 341, 583, 611; Note (1931) 5 TULANE L. Rev. 468. The 
policy of the Act favoring equal treatment of creditors had already led some 
courts to distribute the proceeds to all pro rata. In re Moore, Mullen v. 
Warner, 11 F.(2d) 62 (C. C. A. 4th, 1926); Cohen v. Schultz, 43 F.(2d) 340 
(C. C. A. 3d, 1930); cf. Globe Bank v. Martin, 236 U. S. 288 (1915); see 
Campbell v. Dalbey, 23 F.(2d) 229, 230 (C. C. A. 5th, 1927). With respect 
to the question of avoidance of the transfer the Court apparently takes the 
view that since the transfer was fraudulent as to some creditors by state 
law, § 70 makes it entirely void as to the trustee. Complete avoidance 
would result if § 70(a) gave the trustee title independently of subrogation 
to the creditors’ inchoate rights. Cf. Watkins v. Sedberry, 261 U.S. 571 
(1923). But if it is construed together with § 70(e), and other sections re- 
lating to avoidance, his rights may be derivative. Cf. In re Mullen, 1o1 Fed. 
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413 (D. Mass. 1900); see Dodd v. Raines, 1 F.(2d) 658, 659 (N. D. Ga. 
1924). Moreover the Court assumes that his rights here arise “ by subro- 
gation.” Therefore they might properly be measured by the rights of credi- 
tors as to whom the transfer was invalid. The policy commending equal 
distribution does not oppose such a rule. When a transfer is set aside, since 
the trustee represents all the creditors all should profit by what he does. See 
McLaughlin, supra, at 612. But in the absence of actual fraud the trans- 
feree’s interests might well be considered, and protected insofar as state law 
does not invalidate the transfer. Some courts have assumed that the trustee’s 
recovery is limited accordingly. Jn re Adams, 97 Fed. 188 (E. D. Mich. 
1899); Jn re New York Economical Printing Co., 110 Fed. 514 (C. C. A. 2d, 
1901); see Atkins v. Globe Bank & Trust Co., 124 S. W. 879, 881 (Ky. 1910); 
cf. Bergin v. Blackwood, 141 Minn. 325, 170 N. W. 508 (1919). But see 
Campbell v. Dalbey, supra, at 230. 


BANKS AND BANKING — NATIONAL BANKS — LIABILITY OF SHAREHOLDER 
IN CorPorRATION HoLtpInc BANK Stock TO Statutory ASSESSMENT 
THEREON. — A, as “ agent ” for the X corporation, subscribed to a new issue 
of stock of a national bank. He paid for the stock with money obtained on 
his personal note. ‘Thereafter A and his two sons as sole stockholders 
formed the X corporation. The company ratified A’s purchase and bought 
other stock in the bank which A had, as well as shares belonging to A’s 
wife. Notes of the corporation were given in payment, and a dividend paid 
by the bank was turned over to A and credited on the notes. The corporation 
engaged in no other activitiés. More than sixty days thereafter the bank 
suspended payment. A was sued for a statutory assessment on the stock 
which he purchased in the name of the X company and the stock which he 
sold to that company. 38 Stat. 273 (1913), 12 U. S. C. § 64 (1926). It 
was admitted that A had not made the transfer with knowledge of impending 
failure. From a decree adjudging A liable as beneficial owner of the stock, 
he appealed. The court found that A formed the X company for the purpose 
of avoiding the possibility of such liability. Held, that although the X 
corporation was a distinct entity, it held the stock as agent for A who was 
liable as beneficial owner. Judgment affirmed. Corker v. Soper, 53 F.(2d) 
190 (C. C. A. 5th, 1931). 

The court relied on cases refusing to allow the real owner of stock to 
escape liability thereon by having it held in the name of an irresponsible 
person. National Bank v. Case, 99 U.S. 628 (1878); Ohio Valley Nat. Bank 
v. Hulitt, 204 U. S. 162 (1907). But assuming as the court does, that the 
transferee corporation is a distinct entity, the formalities of a sale for con- 
sideration would seem to distinguish this case. Regarding the defendant 
as a principal because he is in control is a possible theory for holding him 
liable. Cf. Varni v. Anglo-American Land Co., 103 Cal. App. 326, 284 Pac. 
520 (1930); People v. Michigan Bell Tel. Co., 246 Mich. 198, 224 N. W. 
438 (1929); Erickson v. Minnesota & Ont. Power Co., 134 Minn. 2009, 158 
N. W. 979 (1916). But frequently a single parent company or an individual 
shareholder exercises complete control over a corporation, and yet escapes 
liability. Berkey v. Third Ave. Ry., 244 N. Y. 84, 155 N. E. 58 (1926), 
motion for reargument denied, 244 N. Y. 602, 155 N. E. 914 (1927); 
Donaldson v. Andreson, 300 Pa. 312, 150 Atl. 616 (1930); cf. Note (1919) 
32 Harv. L. Rev. 424. It is not necessarily fatal in such a case, that 
incorporation was for the purpose of avoiding personal liability. Elenkrieg 
v. Siebrecht, 238 N. Y. 254, 144 N. E. 519 (1924); see Cook, PRINCIPLES OF 
CorroraTION Law (1925) 34. In the instant case, however, the rule of lim- 
ited liability ordinarily incident to incorporation may well be disregarded 
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and the normal consequences of agency attached. Cf. F. J. PowELL, PARENT 
AND SUBSIDIARY CORPORATIONS (1931) §§ 21-25. If personal immunity 
from corporate obligations is to encourage business, there is less reason for 
granting it here where the corporation engaged in a single transaction than 
in the ordinary case where the corporation actively engages in business. 
Cf. H. E. Briggs & Co. v. Harper Clay Products Co., 150 Wash. 235, 272 Pac. 
962 (1928). Moreover, granting personal immunity seems especially unde- 
sirable in the present case since the purpose of incorporation was to evade a 
statute which sought to provide an exception to the rule of shareholders’ 
immunity. Cf. United States v. Lehigh Valley R. R., 220 U. S. 257 (1911); 
Canfield, The Scope and Limitations of the Corporate Entity Theory (1917) 
17 Cox. L. REv. 128, 133 et seg. Thus, liability may be imposed on an agency 
theory, but this seems to differ only slightly from an application of the theory 
that the corporate entity may be disregarded in order to avoid an inequitable 
result. Cf. Minifie v. Rowley, 187 Cal. 481, 202 Pac. 673 (1921); Home Fire 
Ins. Co. v. Barber, 67 Neb. 644, 93 N. W. 1024 (1903); State Trust & Sav. 
Bank v. Hermosa Land & Cattle Co., 30 N. M. 566, 240 Pac. 469 (1925), 
(1926) 39 Harv. L. Rev. 652; see 1 Cook, CorporaTions (8th ed. 1923) § 6; 
WorMSER, THE DISREGARD OF THE CORPORATE FICTION (1927) 83. 


Cuoses IN ACTION — RIGHTS OF ASSIGNEE — ENFORCEABILITY OF AGREE- 
MENT NoT TO AssIcN WAcEs.—D employed S under a contract providing 
that, in the absence of the employer’s consent, any assignment of wages, then 
due under the contract or to become due, should be void. In violation of 
the agreement, S assigned wages to P, who had notice of the stipulation. 
P recovered a judgment against D and the case was appealed. Held, that 
the agreement not to assign did not affect the assignee. Judgment affirmed. 
State Street Furniture Co. v. Armour & Co., 177 N. E. 702 (Ill. 1931). 

The instant court has held restrictions on the assignment of choses not 
arising out of a claim for wages, effective against an assignee with notice. 
Mueller v. Northwestern University, 195 Ill. 236, 63 N. E. 110 (1902); 
Sperry & Hutchinson Co. v. Siegel, Cooper & Co., 309 Ill. 193, 140 N. E. 864 
(1923). The policy favoring free alienability of property need not prevent 
restriction of the assignability of choses. They arise usually from a personal 
relationship, and a debtor should be able to define his liabilities by the agree- 
ment creating the claim. See 1 WILLISTON, CoNnTRACTS (1920) § 422; 
Corbin, Assignment of Contract Rights (1926) 74 U. or Pa. L. REv. 207, 
225, reprinted in SELECTED READINGS ON THE LAW oF CONTRACTS (1931) 
718; Note (1924) 37 Harv. L. REv. 757, 759, reprinted in SELECTED READINGS 
ON THE LAw oF ConTRACTS (1931) 799. But see Portuguese-American Bank 
v. Welles, 242 U.S. 7, 11 (1916). Such restrictions are therefore frequently 
enforced whether or not they relate to wages. Tabler, Crudup & Co. v. 
Sheffield Land, Iron & Coal Co., 79 Ala. 377 (1885) (wages); Barringer v. 
Bes Line Construction Co., 23 Okla. 131, 99 Pac. 775 (1909) (same); Joint 
School District v. Marathon County Bank, 187 Wis. 416, 204 N. W. 471 
(1925); see Corbin, Joc. cit. supra. But cf. Note (1932) 41 YALE L. J. 464. 
But the Illinois court has previously shown an inclination to safeguard the 
power to assign wages, by holding a statute restricting their assignability a 
deprivation of property without due process. Massie v. Cessna, 239 II. 
352, 88 N. E. 152 (1909). The difference in the source of the restriction 
might well lead to a different result in the instant case. The employer’s desire 
to simplify the process of paying large numbers of wage earners is entitled to 
consideration, especially since enforcement of the agreement is technically 
sound. However, in view of the employer’s possibly superior bargaining po- 
sition the court’s statement that the instant question is important with refer- 
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ence to the sale of goods on the instalment plan emphasizes the conflicting 
interest of the employee, whose opportunities to make purchases of large 
units are probably dependent on his ability to pledge his wages. 


ConFLict oF LAws — OBLIGATIONS: TORT— OWNERSHIP AS DETERMIN- 
ING WHat Law GOVERNS ON A SHIP ON THE HicH Seas. — The plaintiff, an 
American citizen, was engaged in New York as cook’s mate on a ship regis- 
tered under the Honduran flag but owned by one American corporation and 
chartered to another, the defendant. Through the negligence of a servant 
of the defendant, the plaintiff was injured on the high seas. He brought an 
action for damages under § 33 of the Jones Act. 41 Stat. 1007 (1920), 
46 U. S. C. § 688 (1926). By Honduran law the plaintiff was entitled only 
to maintenance and cure, which he had already received. The Treaty of 
1927 with the Republic of Honduras provided that vessels should be deemed 
to be those of the country whose flag was flown. 45 Stat. 2618, 2625 (1928), 
TREATY Series, No. 764, p. 9 (1928). The defendant moved for a directed 
verdict. Held, that the Treaty was not material since the decision does not 
relate to the vessel nor to any question of international relations; and that for 
purposes of the Jones Act the “ domicil” of the ship is determined by that 
of the owner. Motion denied. Gerradin v. United Fruit Co., 51 F.(2d) 417 
(E. D. N. Y. 1931). 

Assuming that the treaty is not material, the case nevertheless presents 
difficulties. The law of a ship at sea is usually considered that of her flag. 
See In re Ross, 140 U. S. 453, 479 (1891); La Bourgogne, 210 U. S. 95, 138 
(1908); Rainey v. New York & P. S. S. Co., 216 Fed. 449, 454 (C. C. A. 
gth, 1914); Queen v. Anderson, 1 Cr. Cas. Res. 161, 169 (1868); CoNFLIcT 
or Laws RESTATEMENT (Am. L. Inst. 1928) § 443. Some dicta suggest that 
if the country of the flag and the owner’s domicil differ, the latter’s law 
will govern. See Bjolstad v. Pacific Coast S.S. Co., 244 Fed. 634, 635 (N. D. 
Cal. 1917); Chartered Mercantile Bank v. Netherlands India Steam Navig. 
Co., 10 Q. B. D. 521, 535 (1883). But see Jenks v. Hallett, 1 Caines’ Rep. 
60, 64 (N. Y. 1803). As between states of this country the test of ownership 
has been applied rather than that of-registry. International Navig. Co. v. 
Lindstrom, 123 Fed. 475 (C. C. A. 2d, 1903), certiorari denied, 193 U. S. 669 
(1904); Fisher v. Fisher, 250 N. Y. 313, 165 N. E. 460 (1929), (1929) 
13 Minn. L. REv. 725. But cf. Fisher v. Boutelle Trans. & Towing Co., 
162 Fed. 994 (E. D. Pa. 1908). But this rule may frequently be difficult to 
apply, as in cases of multiple ownership. See (1904) 17 Harv. L. Rev. 199; 
Magruder and Grout, Wrongful Death Within the Admiralty Jurisdiction 
(1926) 35 YALE L. J. 395, 416, n.93; cf. Davidson v. Gorham, 6 Cal. 343 
(1856). Moreover, legislative authority for applying § 33 of the Jones Act 
to all American-owned vessels is inconclusive. Vessels to which the section 
is applicable are not defined. It amends a statute of 1915 which is in terms 
applicable to “vessels of the United States.” 38 Srar. 1164, 1184, 1185 
(1915), 46 U.S. C. §§ 80, 673 (1926); cf. 38 Strat. 1165 (1915), 46 U. S.C. 
§ 597 (1926). The ambiguity of this statute is somewhat illuminated by the 
Congressional debates which provide some slight indications that American- 
owned vessels of foreign registry were thought not within it. See 51 Conc. 
REC. 14343, 14354 (1914); 52 id. 4650 (1915); cf. 52 id. 4803. But a prior 
act of which that of 1915 is largely amendatory, confuses the situation by 
defining seamen as persons employed on vessels belonging to citizens of the 
United States. 17 Stat. 277 (1872), 46 U. S. C. § 713 (1926). A practical 
reason for adopting the test of ownership, as the instant court observes, is the 
prevention of evasion of the legislation by foreign registry. Even if the 
vessel’s national character be considered foreign, the instant result might be 
reached by construing the Jones Act as governing the relations of American 
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seamen and American employers generally. Cf. (1931) 31 Cot. L. REv. 1360, 
1361. But the presumption that a statute does not apply extraterritorially 
militates against this theory here. Cf. American Banana Co. v. United Fruit 
Co., 213 U. S. 347 (1909); New York Cent. R. R. v. Chisholm, 268 U. S. 
29 (1925). 


CONSTITUTIONAL LAw — DvuE Process oF LAW: REGULATION OF TRADE OR 
BUSINESS — STATE REGULATION OF CoNTRACT Motor Carrier.—A Texas 
statute regulated motor carriers by requiring “ certificates of convenience 
and necessity ” for common carriers, and “ permits” for contract carriers. 
It gave to the railroad commission authority to grant or refuse certificates 
and permits depending upon conditions prevailing as to the adequacy of 
existing service by common carriers and upon the effect of the grant on the 
entire traffic structure of the state. Provisions were made for regulation 
of rates of common carriers, and it was provided that rates charged by 
private carriers should not be less than those charged by common car- 
riers. The provisions relating to private carriers were contained in sepa- 
rate paragraphs. Tex. Gen. Laws 1931, c. 277. Before the effective 
date of the act, the plaintiff, an intrastate motor carrier, sued to enjoin 
its enforcement on the ground that it violated due process. Held, that the 
public interest in the business justified the statutory regulations. In- 
junction denied. Stephenson v. Binford, 53 F.(2d) 509 (S. D. Tex. 1931). 

The instant statute is typical of recent attempts at state regulation of the 
business of contract carriers by a scheme of control ostensibly distinct 
from that imposed on common carriers. Cf. Fla. Gen. Laws 1931, c. 
14764; Kan. Laws 1931, c. 236; Mich. Pub. Acts 1931, c. 212. If 
such legislation is to be sustained, a departure from the position taken by 
the Supreme Ccurt in recent decisions will be necessary. A Florida statute 
indiscriminately regulating all motor carriers was recently said to be 
beyond the power of the state insofar as it applied to private carriers. See 
Smith v. Cahoon, 283 U. S. 553, 563 (1931). Although in that case other 
serious objections to the legislation were present, implicit in the decision 
is the notion that regulation of the business of private carriers by con- 
trolling rates and by making the right to use the highways depend upon the 
adequacy of existing service was objectionable as regulation peculiarly ap- 
plicable to the business of common carriers. See Smith v. Cahoon, 283 U. S. 
553, 563 (1931). Other cases support this conclusion. The Supreme Court 
has held unconstitutional a California statute requiring, as a condition prece- 
dent to the use of the highways by private carriers, the assumption of duties 
to which common carriers were subjected, including the regulation of rates and 
the requirement of a certificate of convenience. Frost v. Railway Comm., 271 
U. S. 583 (1926), (1926) 40 Harv. L. REv. 131; see Rosenbaum and Lilien- 
thal, Motor Carrier Regulation (1926) 26 Cor. L. REv. 954, 957; Merrill, 
Unconstitutional Conditions (1929) 77 U. oF Pa. L. REv. 879, 884. Cf. also 
Michigan Pub. Util. Comm. v. Duke, 266 U. S. 570 (1925) (private carrier 
may not be converted into common carrier by statute); see Powell, State 
Utilities and the Supreme Court (1931) 29 Micu. L. Rev. 811, 812. The 
objections to the regulations in the previous cases seem to be directed against 
the attempt to impose upon private carriers a system of regulation pri- 
marily designed for common carriers. See Brown and Scott, Regulation of 
the Contract Motor Carrier (1931) 44 Harv. L. Rev. 530, 540. In the 
instant statute, though ostensibly private carriers are separately regulated, the 
restrictions imposed seem fatally similar to those in statutes previously held 
unconstitutional. Cf. Cal. Stat. 1917, c. 213; Fla. Gen. Laws 1929, c. 13700. 
If, despite the tenor of the Smith and Frost cases some effect is to be given 
to the widespread demand for regulation, in order to sustain the requirement 





‘584 HARVARD LAW REVIEW 


of a permit in the instant statute, the expedient of considering it a regulation 
of the use of the highways might be adopted. See Holmes, J., dissenting, in 
Frost v. Railway Comm., 271 U.S. 583, 601 (1926). But cf. Buck v. Kuy- 
kendall, 267 U. S. 307, 315 (1925). 


CONSTITUTIONAL LAW — IMPAIRMENT OF THE OBLIGATION OF CONTRACTS — 
ASSESSMENT TO RESTORE ImparRED CapiTAL. — An Iowa statute authorized 
the superintendent of banking to require assessments on bank stockholders 
to restore impaired capital. Iowa Cope (Whitney & Conlee, 1931) § 9246. 
Pursuant to an order of the state superintendent, the plaintiff bank levied 
an assessment and, after the sale of the delinquent stockholders’ shares, sued 
the defendant under a statute imposing personal liability for any unpaid 
balance. Jd. §9248-a 1. At the time the defendant acquired his stock, the 
only remedy provided for non-payment of such assessments was the sale of 
the shares. Jd. § 9248. The defendant contended that imposing a personal 
liability upon him was an unconstitutional impairment of contract, despite 
the fact that prior to his acquisition of stock a constitutional provision and 
a statute passed pursuant thereto, empowered the Iowa legislature to alter 
or repeal charters and laws pertaining to corporations. Jd. 8376; Iowa Const. 
art. VIII, §12. From a judgment for the plaintiff, the defendant appealed. 
Held, that the statute provided merely a change of remedy for enforcing a 
personal liability which had always existed, and consequently did not impair 
the obligation of the defendant’s contract. Judgment affirmed. Woodbine 
Sav. Bank v. Shriver, 236 N. W. 10 (Iowa 1931), assigned for argument on 
appeal to the Supreme Court. See U. S. Daily, Jan. 5, 1932, at 2493. _ 

The court’s finding that a personal liability always existed seems doubtful. 
It has been said that obligations are measured by remedies. See Von Hoffman 
v. City of Quincy, 4 Wall. 535, 552 (U. S. 1866); Edwards v. Kearzey, 
96 U. S. 595, 600 (1877); (1918) 31 Harv. L. REv. 491, 492. Since obliga- 
tions are determined by the laws in force at the time of contracting, a new 
remedy providing for a greater recovery than the old seems an impairment. 
See Hill v. Merchants’ Mut. Ins. Co., 134 U. S. 515, 523, 525 (1890); cf. 
Haberlach v. Tillamook County Bank, 134 Ore. 279, 293 Pac. 927 (1930). 
However, the state’s reserved power may justify the change here. Even 
though the reserved power be construed to authorize such a change, its exer- 
cise may be subject to the limitations of due process. See Dodd, Dissenting 
Stockholders And Amendments to Corporate Charters (1927) 75 U. oF PA. 
L. Rev. 585, 611. And conceivably the impairment of contracts clause may 
further restrict changes to those which, in view of the language of the re- 
served power, the stockholder should have contemplated. Statutes imposing 
personal liability for corporate debts where no liability previously existed are 
within the purview of the power. Davis v. Moore, 130 Ark. 128, 197 S. W. 
295 (1917); Williams v. Nall, 108 Ky. 21, 55 S. W. 706 (1900); cf. Dagg v. 
Hammons, 34 Ariz. 445, 272 Pac. 643 (1928). Such cases involve withdrawal 
of limited liability, a privilege originally granted by the state; the right of 
such withdrawal seems implicit in the reserved power. Cf. Williams v. Nall, 
supra, at 29, 55 S. W. at 708. Although the instant case involves an alteration 
of the contract between the stockholders and the corporation, the assessments 
are ordered by the state and are probably directed chiefly toward protecting 
creditors. Thus in substance it may be considered a withdrawal of limited 
liability. And it imposes on the stockholder no great addition to his existing 
personal liability to creditors for an amount equal to the par value of his 
shares. Iowa Const. art. VIII, §9; Iowa Cope (Whitney & Conlee, 1931) 
§§ 9251-2. If, however, the change is regarded as an alteration by the 
corporation of the stockholder’s contract for the benefit of the corpora- 
tion, it is more difficult to sustain. Some changes may be desirable. Cf. 
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Dodd, supra, at 590. Statutes authorizing the restoration of impaired capital 
by the assessment of previously non-assessable stock, enforceable by sale 
of the stock, have been held within the reserved power. Somerville v. St. 
Louis Mining & Milling Co., 46 Mont. 268, 127 Pac. 464 (1912); Gardner v. 
Hope Ins. Co., 9 R. I. 194 (1869). But since a totally new liability is im- 
posed, such a statute has also been invalidated. Garey v. St. Joe Mining 
Co., 32 Utah 497, 91 Pac. 369 (1907); cf. Enterprise Ditch Co. v. Moffitt, 
58 Neb. 642, 79 N. W. 560 (1899); Schramm v. Done, 135 Ore. 16, 293 Pac. 
931 (1930). The present statute simply enlarges existing liability. However, 
it was enforceable only by sale of the stock and it would seem more difficult 
to justify the additional personal liability imposed in the present case than 
the mere abandonment of money invested, required in the Somerville and 
Gardner cases. Cf. Yoncalla State Bank v. Gemmill, 134 Minn. 334, 337, 


159 N. W. 798, 799 (1916). 


CoNTRACTS — ANTICIPATORY REPUDIATION — UNILATERAL OBLIGATIONS. 
—JIn consideration of the transfer of the plaintiff’s interest in a jointly 
owned business, the defendant contracted to pay the plaintiff five thousand 
dollars annually, in monthly instalments, until the death of either party, 
and to bind his estate to transfer to the plaintiff property to the value of one 
hundred thousand dollars, if the plaintiff outlived the defendant. The con- 
tract was wholly executed by the plaintiff. The defendant performed for 
some years and then repudiated the contract. The plaintiff brought suit for 
the present value of the entire contract. From a judgment granting the 
plaintiff only partial relief, both parties appealed. Held, that the plaintiff 
was entitled to recover all due instalments not barred by the Statute of Limi- 
tations; the present value of all future instalments calculated upon the basis 
of the life expectancy of the defendant; and the present value of one hun- 
dred thousand dollars payable at the end of the defendant’s life expectancy, 
upon the theory that since the life expectancy of the defendant was slightly 
less than that of the plaintiff, the plaintiff would survive and the one hundred 
thousand dollars would become absolutely due. Judgment reversed. Pol- 
lack v. Pollack, 39 S. W.(2d) 853 (Tex. 1931). 

Although the court’s theory of recovery is not clear, it apparently felt 
that the case called for an application of the doctrine of anticipatory breach. 
Apart from this doctrine, recovery of entire damages might be allowed, 
since there was an actual present breach. However, to support such re- 
covery, it is thought that the present breach should be such that the re- 
mainder of the contract can not be substantially performed. See WILLISTON, 
Contracts (1920) §1317; cf. Parker v. Russell, 133 Mass. 74 (1882); 
Litchenstein v. Brooks, 75 Tex. 196, 12 S. W. 975 (1889). Here recovery 
for each instalment as it fell due would insure to the plaintiff the substantial 
benefit of the agreement and would be consistent with the terms of the con- 
tract. But recovery for the present value of all instalments may be justified 
in order to obviate the possibility of future defaults and recurrent litigation 
with its attendant inconvenience and expense, and in order also, to liquidate 
a claim which, because of the default, at least for purposes of assignment, is 
diminished in value. Cf. Howard v. Benefit Ass’n of Ry. Employees, 39 
S. W.(2d) 657 (Ky. 1931); Note (1926) 36 YALE L. J. 263, 266, reprinted 
in SELECTED READINGS ON THE LAW oF CoNnTRACTS (1931) 1161. But cf. 
Milburn v. Union Mutual Life Ins. Co., 209 Mo. App. 228, 234 S. W. 379 
(1921). If recovery can not be thus supported and the doctrine of anticipa- 
tory breach must be invoked, the case is inconsistent with the rule that the 
doctrine, while almost universally applicable to executory bi-lateral obliga- 
tions, will not be applied to unilateral undertakings for the payment of 
money. Washington County v. Williams, 111 Fed. 801 (C. C. A. 8th, 1901); 
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Manufacturers’ Furniture Co. v. Read, 172 Ark. 642, 290 S. W. 353 (1927); 
Huffman v. Martin, 226 Ky. 137, 10 S. W.(2d) 636 (1928), (1928) 27 
Micu. L. Rev. 811; Leon v. Barnsdall Zinc Co., 309 Mo. 276, 274 S. W. 
699 (1925), (1925) 39 Harv. L. Rev. 268; see Roehm v. Horst, 178 U. S. 
I, 17 (1900). But see Equitable Trust Co. v. Western Pac. Ry., 244 Fed. 
485, sor (S. D. N. Y. 1917), af’d, 250 Fed. 327 (C. C. A. 2d, 1978), 
certiorari denied, sub nom. Denver & Rio Grande Ry. v. Equitable Trust 
Co., 246 U. S. 672 (1918). This distinction has frequently been criticized. 
See Van Devanter, J., dissenting, in Moore v. Security Trust & Ins. Co., 168 
Fed. 496, 505 (C. C. A. 8th, 1909), certiorari denied, 219 U. S. 583 (1910); 
Vold, Tort Aspect of Repudiation of Contracts (1928) 41 Harv. L. Rev. 
340, 347; 3 WILLISTON, CONTRACTS (1920) § 1328; Note (1926) 36 YALE 
L. J. 263. But see Denison, J., dissenting, in Federal Life Ins. Co. v. Rascoe, 
12 F.(2d) 693, 697 (C. C. A. 6th, 1926), certiorari denied, 273 U.S. 722 (1926). 
But if the present case is to be explained upon the theory of anticipatory 
repudiation, it seems to go much further than previous cases in disregarding 
the distinction. Cf. Federal Life Ins. Co. v. Rascoe, supra; see Note (1926) 
36 Yate L. J. 263. Whatever the theory of recovery, it is difficult to sup- 
port the award of damages on the promise to pay one hundred thousand dol- 
lars if the plaintiff survived the defendant. Where there is a breach of an 
absolute obligation, the extent of which is dependent upon the continuance 
of life, and the situation is one entitling the plaintiff to entire damages, life 
tables may be utilized to compute damages. See Federal Life Ins. Co. v. 
Rascoe, supra, at 696; Parker v. Russell, supra, at 76. But here the obli- 
gation is purely contingent. Requiring the plaintiff to await the outcome 
of the contingency involves no hardship to him and is consistent with the 
express terms of the contract. Determining the outcome of the contingency 
by means of life tables, however accurate they may be, is, as between two 
particular individuals, little more than a guess. And requiring present pay- 
ment by the defendant involves the possibility of serious hardship to him, 
for there is a vast difference between leaving property after death and actual 
payment during life of the present value of the sum. If, despite these ob- 
jections, the life tables are to be utilized, instead of being used to resolve the 
contingency, they should be used to calculate the present value of the plain- 
tiff’s chances of getting one hundred thousand dollars. See GrauQUE AND 
McCuure, PRESENT VALUE TaBLEs (4th ed. 1904) 6, 7, 19. Cf. American 
Blower Co. v. MacKensie, 197 N. C. 152, 147 S. E. 829 (1929) (present 
value of inchoate right of dower). 


EoQurIrABLE SERVITUDES — CREATION AND KINDS — OBLIGATION TO WoRK 
CopyRIGHTS AND Pay Roya.ties. — Certain composers assigned to a publish- 
ing company, “its successors and assigns,” all their rights in certain songs, 
including the right to secure copyrights, in consideration of the publisher’s 
contract to pay royalties during the life of the copyrights. On the publisher’s 
bankruptcy, the composers petitioned for the assignment to them of the 
copyrights secured and worked by the bankrupt, or, alternatively, that they 
should be sold subject to the royalty contracts. The lower court granted the 
former plea, and the trustee in bankruptcy appealed. Held, that no grounds 
for rescission existed, but that the trustee should sell the copyrights subject 
to the implied “ right of the composers to have them worked in their behalf 
and to be paid royalties according to the terms of the contracts.” Order 
reversed. In re Waterson, Berlin & Snyder Co., 48 F.(2d) 704 (C. C. A. 2d, 
1931). 

ty. court’s order to sell the copyrights subject to “rights” of the com- 
posers required a decided step beyond the authorities. The language of the 
opinion shows that the court recognized an equitable interest in the copy- 
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rights. But cf. Note (1931) 31 Cov. L. Rev. 1335, 1343, n.62. The obliga- 
tion to pay royalties could be considered an equitable lien. Cf. Werderman 
v. Societe Generale d’Electricite, 19 Ch. D. 246 (1881). See Notes (1919) 
28 YALE L. J. 259; (1931) 31 Cov. L. REv. 1335. But cf. Barker v. Stick- 
ney, [1919] 1 K. B. 121, (1919) 32 Harv. L. Rev. 290. But the right of 
the composers to have the copyrights worked must be in the nature of an 
affirmative equitable servitude. See Chafee, Equitable Servitudes on Chat- 
tels (1928) 41 Harv. L. Rev. 945. In England affirmative servitudes are 
not recognized. Haywood v. Brunswick Building Soc., 8 Q. B. D. 403 
(1881); Hall v. Ewin, 37 Ch. D. 74 (1887). There is some indication that 
such servitudes in land might be enforced in this country. Cf. Whittenton 
v. Staples, 164 Mass. 319, 41 N. E. 441 (1895). But cf. Lawrence Park 
Realty Co. v. Crichton, 218 App. Div. 374, 218 N. Y. Supp. 278 (1926). 
But to the extent that prior decisions recognize servitudes in personal 
interests, they have been negative. Cf. Murphy v. Christian Press Ass’n 
Publishing Co., 38 App. Div. 426, 56 N. Y. Supp. 597 (1899); Lorillard 
Co. v. Weingarden, 280 Fed. 238 (W. D. N. Y. 1922). However a neces- 
sary incident to royalty contracts is an obligation to work the trans- 
ferred property. Such a duty is imposed as an implied provision of the 
original contract. Stoddard v. Illinois Improvement & Ballast Co., 275 Ill. 
199, 113 N. E. 913 (1916); see Brewster v. Lanyon Zinc Co., 140 Fed. 801, 
811 (C. C. A. 8th, 1905). The reasons for imposing it originally appear to 
be equally applicable here; and effecting the result by means of an affirmative 
equitable servitude seems a desirable application of that device. Cf. Note 
(1919) 32 Harv. L. Rev. 278, 279. With respect to rescission, the decision 
also seems sound. The composer might have made a personal engagement 
with the publisher incapable of assignment. Cf. Jn re McBride & Co., 132 
Fed. 285 (S. D. N. Y. 1904). The fact that the assignee here was to take 
out the copyrights indicates that the composers transferred common-law 
property rights. Cf. Public Ledger v. New York Times, 275 Fed. 562 (S. D. 
N. Y. 1921); Stern & Marks v. Laemmle Music Co., 74 Misc. 262, 132 N. Y. 
Supp. 1082 (1911). Bankruptcy alone should not be a ground for rescission 
of such a transfer. Cf. In re Howley-Dresser Co., 132 Fed. 1002 (S. D. 
N. Y. 1904); Jn re Landis, 151 Fed. 896 (E. D. Pa. 1907). But see (1930) 
43 Harv. L. REv. 824. 


EvIDENCE — CORROBORATION — NECESSITY FOR CORROBORATION OF EXTRA- 
JUDICIAL CONFESSION. — The defendant was indicted for murder in the first 
degree. There was evidence that a homicide had been committed and that 
the accused fired the fatal shot. In an extra-judicial confession the defendant 
admitted the homicide and that at the time of the killing he was engaged in 
the commission of a robbery. The judge charged the jury that the evidence 
would support a conviction of first-degree murder for homicide in the com- 
mission of a felony. A statute provided that a confession of a defendant 
“is not sufficient to warrant his conviction without additional proof that the 
crime charged has been committed.” N.Y. Cope Crim. Proc. (1909) § 395. 
From a judgment of conviction, the defendant appealed on the ground that 
the charge was error. Held, that the statute required only corroborating 
evidence of the homicide, since that was the crime charged, and that conse- 
quently the commission of the independent felony need not be proved apart 
from the confession. Judgment affirmed. People v. Lytton, 257 N. Y. 310, 
178 N. E. 290 (1931). 

The instant statute is declaratory of the pre-existing rule that an extra- 
judicial confession can not support a conviction without other proof of the 
corpus delicti. See People v. Deacons, 109 N. Y. 374, 378, 16 N. E. 676, 
678 (1888); cf. People v. Vertrees, 169 Cal. 404, 146 Pac. 890 (1915); 








. 588 HARVARD LAW REVIEW 


Taylor v. Commonwealth, 162 Ky. 498, 172 S. W. 957 (1915); Note (1921) 
34 Harv. L. Rev. 667, 668; 1 WHaRTON, CRIMINAL Law (11th ed. 1912) 
§ 359. Such proof is required to obviate the danger of conviction for a crime 
never actually committed. See Taylor v. Commonwealth, supra, at 500, 172 
S. W. at 958; Note (1923) 21 Micu. L. Rev. 339. The decisions disclose 
considerable confusion as to what constitutes the corpus delicti. See 4 
Wicmore, Evwence (2d ed. 1923) § 2072. The concurring judge here, 
conforming to views expressed by him in an earlier case, where a conviction 
was reversed on other grounds, considered the felony part of the corpus 
delictit. See Crane, J., concurring, in People v. Joyce, 233 N. Y. 61, 72, 134 
N. E. 836, 840 (1922); cf. also People v. Vertrees, supra, at 413, 146 Pac. at 
894. But the purpose of the rule of corroboration seems amply satisfied by 
requiring merely evidence that a homicide has been committed. See 4 Wic- 
MORE, loc. cit. supra; cf. State v. Knapp, 70 Ohio St. 380, 393, 71 N. E. 705, 
707 (1904). And the majority opinion accords with the belief that the re- 
quirements of the rule should be restricted to avoid possibilities of reversal 
for failure to satisfy its technical requisites. See 4 WicMoRE, op. cit. supra 
§ 2070. As a logical consequence of the instant case, a conviction for murder 
where actual malicious intent is relied on should be possible without cor- 
roborating evidence of the intent, since the felony merely takes the place of 
such intent. Former New York cases where that question might have arisen 
appear to involve corroborating evidence of the intent. Cf. People v. Dea- 
cons, supra; People v. Ferone, 120 App. Div. 323, 105 N. Y. Supp. 448 
(1907); People v. Brasch, 193 N. Y. 46, 85 N. E. 809 (1908); People v. 
Roach, 215 N. Y. 592, 109 N. E. 618 (1915). 


HusBAND AND WIFE— RIGHTS OF WIFE AGAINST HUSBAND AND IN His 
PROPERTY — VALIDITY OF SALE OF HUSBAND’s INTEREST IN TENANCY BY 
ENTIRETY FOR SuPPORT. — The plaintiff deserted his wife and went to Africa. 
A statute provided that a husband’s property might be sold in case of non- 
support by a sale which “ shall be of the entire fee, and shall direct [divest] 
the wife’s inchoate right thereto.” Inp. ANN. Stat. (Burns, 1926) §§ 8752- 
59. The wife brought an action under this statute and the plaintiff’s interest 
in certain realty held by him and his wife as tenants by the entirety was or- 
dered sold. The defendants claimed title through a sale made pursuant to this 
order. Upon the plaintiff’s return he brought this suit to recover the land. 
From a judgment for the defendants, the plaintiff appealed. Held, that the 
husband’s interest in the tenancy by the entirety was not within the statute 
and the sale was therefore invalid. Judgment reversed. Baker v. Cailor, 
176 N. E. 854 (Ind. App. 1931). 

The instant decision is technically supportable. At common law some 
states allowed creditors to reach the husband’s interest in land held by the 
entirety, because he had exclusive possession and control. Pray v. Stebbins, 
141 Mass. 219, 4 N. E. 824 (1886); see Buttlar v. Rosenblath, 42 N. J. Eq. 
651, 656, 9 Atl. 695, 697 (1887); 1 TrFFANY, REAL Property (2d ed. 1920) 
§ 194. If this was ever possible in Indiana, the interpretation of the Indiana 
statutes enabling married women to own separate property has made indi- 
vidual interests in tenancies by the entirety virtually impregnable, though the 
spirit of such acts might well produce an opposite result. See Note (1924) 
37 Harv. L. Rev. 616; cf. (1920) 34 Harv. L. Rev. 214. In Indiana such 
statutes, by depriving the husband of his exclusive rights, make the land ex- 
empt from execution against either spouse individually. Carver v. Smith, 90 
Ind. 222 (1883); Davis v. Clark, 26 Ind. 424 (1866); cf. Chandler v. Moore, 
37 Ind. 391 (1871). The court’s refusal to interpret the support statute liber- 
ally is therefore understandable. Moreover, the decision is consistent with the 
highly technical treatment of tenancies by the entirety generally. Cf. Note 
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(1924) 37 Harv. L. Rev. 616; (1929) 43 Harv. L. REv. 312; (1924) 72 U. oF 
Pa. L. REv. 194; (1931) 29 Micu. L. Rev. 788. Thus, the Missouri court has 
reached a result like that of the instant case. Mahen v. Ruhr, 293 Mo. 500, 
240 S. W. 164 (1922). But cf. (1910) 23 Harv. L. Rev. 405. And, although 
a joint judgment against the spouses binds the land, it has been held that the 
property is not bound where a creditor secures judgments against each spouse 
individually. Getty v. Hupfel’s Sons, 292 Fed. 178 (E. D. Pa. 1923), (1924) 
72 U. or Pa. L. REv. 194; cf. Dickey v. Thompson, 323 Mo. 107, 18 S. W.(2d) 
388 (1929). But any regard for substance would prevent defeating the pur- 
pose of the support statute. The only reason why a creditor of one spouse 
should not reach his interest seems to be the possibility of prejudicing en- 
joyment by the other of his interest. See (1931) 29 Micu. L. REv. 788; 
(1920) 34 Harv. L. REv. 214. Obviously, when the wife herself sues this 
difficulty is not present. 


IncomME TAXES — WHAT Is INCOME — AssIGNED CONTRACTUAL RIGHT TO 
REcEIvVE Money. — The appellant, an insurance agent, was entitled, by vir- 
tue of a contract with his company, to receive commissions on renewal 
premiums paid to the company from year to year. He made a contract 
with his wife whereby, in consideration of her release of dower, he trans- 
ferred to her an undivided interest in his rights to commissions entitling her 
to receive certain sums annually for several years. The company recog- 
nized the assignment and paid the money to the wife, and the appellant 
made no tax return for these sums. It was decided by the board of tax 
appeals that he should have made such return, and he petitioned for review. 
Held, that the appellant was not taxable for the income from the assigned 
rights. Decision reversed. Hall v. Burnet, U. S. Daily, Nov. 18, 1931, 
at 2124 (App. D. C.). 

It was early decided that commissions on renewal premiums are not in- 
come until paid. Edwards v. Keith, 231 Fed. 110 (C. C. A. 2d, 1916); 
Woods v. Llewellyn, 252 Fed. 106 (C. C. A. 3d, 1918). However, assign- 
ment of an interest from which the assignee is to enjoy the income, need 
not reduce the assignor’s taxes. Thus where the assignment is revocable the 
assignor has been taxed. Corliss v. Bowers, 281 U. S. 376 (1930); see (1929) 
42 Harv. L. Rev. 958; cf. Mitchel v. Bowers, 15 F.(2d) 287 (C. C. A. 2d, 
1926); (1927) 36 YALE L. J. 581; Bing v. Bowers, 22 F.(2d) 450 (S. D. 
N. Y. 1927), afd, 26 F.(2d) tor7 (C. C. A. 2d, 1928); (1928) 41 Harv. 
L. Rev. 675. On the other hand, it seems settled that where there is an 
irrevocable transfer of “ property” which is more than a mere contract 
right, the income which the assignee derives from the property will not be 
taxable to the assignor. William W. Parshall, 7 B. T. A. 318 (1927) (inter- 
est in partnership); Leydig v. Commissioner of Int. Rev., 43 F.(2d) 494 
(C. C. A. roth, 1930) (oil royalty right); Commissioner of Int. Rev. v. 
Field, 42 F.(2d) 820 (C. C. A. 2d, 1930) (beneficial interest in irrevocable 
trust). But where, as in the principal case, commissions on renewal pre- 
miums have been assigned, the assignor has been taxed. Alexander S, 
Browne, 3 B. T. A. 826 (1926); L. Brackett Bishop, 19 B. T. A. 1108 (1930). 
It has been suggested that the assignor should not be taxable in any situa- 
tion-in which he has irrevocably divested himself of his right to receive 
income. See Notes (1930) 43 Harv. L. Rev. 1282, 1285; (1929) 38 YALE 
L. J. 1123, 1127; cf. Magill, Taxation of Unrealized Income (1925) 39 
Harv. L. Rev. 82, 91 et seg. In the light of recent cases, which give consid- 
erable support to this view, it is not surprising that the instant case rejected 
the rule of the board of tax appeals. Cf. Copland v. Commissioner of Int. 
Rev., 41 F.(2d) sor (C. C. A. 7th, 1930) (assignment of contract interest 
in joint venture); Jowa Bridge Co. v. Commissioner of Int. Rev., 39 F.(2d) 








SS 











590 HARVARD LAW REVIEW 


777 (C. C. A. 8th, 1930) (novation); Eugene Siegel, 20 B. T. A. 563 (1930) 
(assignment of rights on instalment contract for purchase price of land). 


Income TAXES — WHAT ts INcomME — DivipEND CHECKS EXCHANGED FOR 
Stock PuRSUANT TO STOCKHOLDERS’ AGREEMENT.— The majority stock- 
holders in a corporation, pursuant to an understanding that the interests of 
their respective families were to be kept equal, agreed that they would return 
their dividend checks to the company and receive stock in return. A cash 
dividend was declared, apparently on the strength of the agreement, though 
neither the corporation nor the minority stockholders were parties thereto. 
Practically all the dividend checks were turned back for stock. The majority 
stockholders treated the transaction as a non-taxable stock dividend in their 
tax returns. The commissioner of internal revenue ruled that the dividends 
were taxable and assessed deficiencies. From a decision of the board of tax 
appeals sustaining the commissioner, the stockholders appealed. Held, that, 
in substance, the transaction was a stock dividend and therefore not taxable. 
Decision reversed. Jackson v. Commissioner of Int. Rev., 51 F.(2d) 650 
(C. C. A. 3d, 1931). 

Taxation of stock dividends as income has been held unconstitutional: Eis- 
ner v. Macomber, 252 U. S. 189 (1920). The instant transaction places the 
stockholders in substantially the same position that they would occupy after a 
stock dividend. But most decisions do not appear to have gone so far in 
disregarding form for substance in order to avoid the tax. The court relies 
on two earlier cases in the same circuit. United States v. Mellon, 281 Fed. 
645 (C. C. A. 3d, 1922); United States v. Davison, 1 F.(2d) 465 (W. D. Pa. 
1924), afd, 9 F.(2d) 1022 (C. C. A. 3d, 1926), certiorari denied, 271 U. S. 
670 (1926). There, however, the stockholders agreed with the corporation to 
accept stock in lieu of cash and the dividend was issued in stock. The present 
case is also distinguishable from the situation where the dividend confers an 
option to take stock or cash. If the option is exercised before distribution, 
thus binding the stockholder to accept stock, under a recent ruling there is no 
taxable income. G. C. M. 6709, VIII— 2 Cum. BULL. 132 (1929); I. T. 
2538, IX —1 Cum. BULL. 144 (1930). But here the dividend checks, though 
immediately exchanged for stock, momentarily transferred corporate assets. 
If the corporation itself retains a contractual right in such assets, through 
an agreement which compels the stockholder to return them, the checks may 
be considered a mere formality. Teehan v. United States, 25 F.(2d) 884 
(D. Mass. 1928); Jrving v. United States, 44 F.(2d) 246 (Ct. Cl. 1930); 
George T. Smith, 21 B. T. A. 782 (1930); cf. B. R. Norvell, 6 B. T. A. 56 
(1927). But where, as here, the corporation itself was never a party to the 
stockholders’ agreement, and could not have prevented retention of the dis- 
tributed corporate assets, the board of tax appeals has consistently held the 
dividend taxable. Eugene E. Paul, 2 B. T. A. 150 (1925); W. J. Hunt, 
5 B. T. A. 356 (1926); Margaret B. Payne, 19 B. T. A. 1305 (1930); see 
W.Q. Wright, 10 B. T. A. 806, 824 (1928). 


INSURANCE — NATURE AND INCIDENTS OF INSURANCE CoNnTRACTS — IN- 
CREASE IN Hazarp BETWEEN TIME OF CONTRACT AND EFFECTIVE DATE OF 
Po.icy. — On September 4, 1929, the defendant contracted with X to insure 
certain merchandise against fire, the policy to take effect at noon on Septem- 
ber 7, 1929. The merchandise was stored in a warehouse separated from a 
boiler room by a brick wall. Fire broke out in the boiler room a few minutes 
before noon on September 7, but did not reach the warehouse until several 
minutes after noon. The fire damaged the goods, and X was compensated for 
the loss by the plaintiffs, other insurance companies who had also insured 
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the merchandise. He assigned to them his rights against the defendant. The 
plaintiffs obtained a judgment against the defendant for its share of the loss, 
and the latter appealed. Held, that the material increase of the hazard, 
between the time of entering the contract and the effective date of the policy 
did not prevent the insurance from attaching. Judgment affirmed. Spring- 
field “he Ins. Co. v. National Fire Ins. Co., 51 F.(2d) 714 (C. C. A. 8th, 
1931). 

A previous decision reached the same result on similar unusual facts. 
Saul v. Northwestern National Ins. Co., 79 Pa. Super. 322 (1922). On the 
other hand, recovery has been denied when destruction of the property 
occurred after, but became imminent before, termination of the policy. 
Rochester German Ins. Co. v. Peaslee Gaulbert Co., 120 Ky. 752, 87 S. W. 
1115 (1905), (1906) 19 Harv. L. Rev. 217. Adoption of either decision 
virtually requires acceptance of the other. Otherwise insurance would cover 
a period either longer or shorter than that which the policy defines. Accep- 
tance of the Peaslee Gaulbert case and rejection of the instant decision also 
creates a possibility of a gap between two policies where one renews another. 
Cf. Textileather Corp. v. Great American Indemnity Co., 156 Atl. 840 (N. J. 
1931). The results of the two cases suggest that physical destruction within 
the dates of the policy should be the test of recovery. An alternative would 
be to deny recovery where destruction occurred after commencement of the 
policy, but was imminent before, and to allow recovery where destruction 
occurred after expiration but was threatened before. Either rule is perhaps 
equally just, but the difficulty of determining when a threat accrues makes 
physical destruction a preferable test. Even where destruction began before 
expiration, and was completed thereafter, recovery has been limited to the 
loss which occurred prior to expiration. Howell v. Protection Ins. Co., 7 Ohio 
(pt. 1) 284 (1835) (marine insurance); cf. Lockyer v. Offey, 1 T. R. 252 
(1786). But there the difficulty of determining when the threat accrues is ab- 
sent and the mathematical difficulties of apportioning the loss are great. Dicta 
suggest allowing entire recovery where partial destruction occurred before the 
expiration date, and suggest denying recovery where fire, ultimately resulting 
in destruction, attacked the property prior to the commencement date. See 
Saul v. Northwestern National Ins. Co., supra, at 324; Rochester German 
Ins. Co. v. Peaslee Gaulbert Co., supra, at 766, 87 S. W. at 1119. 


LEGISLATION — REPEAL AND REENACTMENT AT THE SAME SESSION — Er- 
FECT OF REENACTMENT BEFORE EFFECTIVE DATE OF REPEAL.—An Ohio 
statute repealed certain legislation which included provisions for transferring 
title to motor vehicles by bill of sale. In place thereof it provided for cer- 
tification of titles for motor vehicles. The act was filed May 2, 1931. 114 
Ohio Laws 1931, no. 104, p. 173. More than two days thereafter, at the 
same session, a statute was passed expressly repealing this act and reénacting 
the abrogated legislation. This statute was filed July 16, 1931. 114 Ohio 
Laws 1931, no. 342, p. 815. The Ohio constitution provides that all statutes, 
unless specifically excepted or passed as emergency measures, shall not be 
effective until ninety days after filing. Onto Const. (1851) art. IT, §§ Ic, ld, 
adopted 1912. The acts were not specifically excepted; nor did they carry 
an emergency clause. Rules of the Ohio legislature required motions to 
reconsider to be made within two days after the previous question was 
ordered. The relator instituted mandamus proceedings to compel the clerk 
of the courts of Portage County to issue a certificate of title, during the 
interval between the effective dates of the two statutes. The defendant 
demurred. Held, that reénactment, although ineffective as a statute for 
ninety days, in substance operated as a motion to reconsider, despite the rule 
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limiting such motions, and nullified the repeal. Demurrer sustained, and writ 
denied. State ex rel. City Loan & Sav. Co. v. Moore, 124 Ohio St. 256, 177 
N. E. gto (1931). 

Consideration of the instant legislation’s history, a matter not discussed 
by the court, discloses that the legislative authorities were informed of the 
problem presented here. To avoid it, a motion was made in the House that 
the reénacting statute be made immediately effective, but the motion was 
tabled. See On10 House JouRNAL, June 25, 1931, p. 5. The governor was 
advised that the repeal would operate until the reénactment became effect- 
ive. See (1931) Op. Att’y Gen. oF OnI0, no. 3416. Nevertheless he 
allowed it to become law. See 114 Ohio Laws 1931 at 825. The court 
seems to assume a legislative function in remedying the situation. At least 
these facts require some explanation. Convenience may commend the result 
but it can be doubted that an opposite decision would have caused serious 
consequences. See (1931) Op. Att’y GEN. or On10, supra. Apart from these 
considerations the decision presents difficulties. A repeal is neutralized where 
a subsequent reénactment becomes operative at or before the repeal’s effective 
date. Coe v. County Comm’rs, 64 Me. 31 (1876); Adam v. Wright, 84 Ga. 
720, 11 S. E. 893 (1890); Husting v. City of Milwaukee, 200 Wis. 434, 228 
N. W. 502 (1930). But cf. State v. Slave King, 12 La. Ann. 593 (1857). 
But where after effective repeal even a short interval elapses before reénact- 
ment, the repeal has been held operative during the interim. Kane v. New 
York & N. E. Ry., 49 Conn. 139 (1881); see 1 LEwis’ SUTHERLAND, STATU- 
Tory CONSTRUCTION (2d ed. 1904) § 238. Although here the reénactment 
was passed before effective repeal, logically the latter should be operative 
until the reénactment’s effective date. The court’s view that reénactment 
was a motion to reconsider seems untenable. Violation of legislative rules 
need not be fatal. Cf. Goodwin v. State Board of Administration, 212 Ala. 
453, 102 So. 718 (1925); McDonald v. State, 80 Wis. 407, 50 N. W. 185 
(1891). But even if a regularly enacted law may be regarded as a motion to 
reconsider, nothing indicates that the legislature so intended here. Moreover, 
once the legislation is outside the legislature’s control, its power to reconsider, 
except by regularly enacted repeal, may be doubted. Cf. Wolfe v. McCaul, 
76 Va. 876 (1882); Smith v. Mitchell, 69 W. Va. 481, 72 S. E. 755 (1912), 
(1912) 25 Harv. L. Rev. 480. But cf. People v. Devlin, 33 N. Y. 7 (1865); 
Jinkins v. Entzminger, 135 So. 785 (Fla. 1931). 


LIMITATION OF ACTIONS — WAIVER — VALIDITY OF INDEFINITE WAIVER 
Mabe at INCEPTION oF Contract. — The defendant, an indorsee of certain 
promissory notes payable in 1914, indorsed them before maturity, to the 
plaintiff's testator and waived in writing “ all defenses arising out of lack of 
diligence in enforcing payment thereof.” The maker became insolvent in 
1929 and thereafter the plaintiff sued the defendant for an unpaid balance 
on the notes. The defendant moved for a dismissal of the complaint on the 
ground that the action was barred by the six-year Statute of Limitations. 
N. Y. C. P. A. (1920) § 48. Held, that the waiver included the Statute of 
Limitations and was valid. Motion denied. Crocker v. Ireland, 252 N. Y. 
Supp. 631 (Sup. Ct. 1931). 

That the instant waiver contemplated the Statute of Limitations may be 
a reasonable interpretation, but an earlier case refused to find that the Statute 
was waived where similar general language was used. See Smith v. Wagner, 
106 Misc. 170, 179, 174 N. Y. Supp. 205, 210 (1919); 1 Bowers, LAw OF 
WAIVER (1914) § 216. Requiring that it be expressly waived may be de- 
sirable in view of the fact that the waiver conflicts with the supposed policy 
of the Statute favoring repose and avoiding the litigation of stale claims. 
Cf. 1 Woop, Lrmrrations (4th ed. 1916) §§ 4, 5. Apart from the form of 
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the waiver, however, earlier New York cases have denied effect to waivers 
made at the inception of a contract. Mutual Life Ins. Co. v. United States 
Hotel Co., 82 Misc. 632, 144 N. Y. Supp. 476 (1913); see Watertown Nat. 
Bank v. Bagley, 134 App. Div. 831, 834, 119 N. Y. Supp. 592, 596 (1909); 
cf. Shapley v. Abbot, 42 N. Y. 443 (1870). Other courts, finding no strong 
public policy in the Statute, have taken an opposite view. Brownrigg v. 
De Frees, 196 Cal. 534, 238 Pac. 714 (1925); Quick v. Corlies, 39 N. J. L. 
11 (1876); State Trust Co. v. Sheldon, 68 Vt. 259, 35 Atl. 177 (1895). 
Contra: Forbach v. Steinfeld, 34 Ariz. 519, 273 Pac. 6 (1928); First Nat. 
Bank v. Mock, 70 Colo. 517, 203 Pac. 272 (1921); Wright v. Gardner, 98 Ky. 
454, 33 S. W. 622 (1895). Waivers made after the inception of the con- 
tract are generally effective. See Note (1930) 30 Cor. L. REv. 383, 387. 
A distinction may be drawn between agreements made at the inception of 
the contract and those made thereafter, since the former involve a more 
direct attempt to abrogate the Statute’s effect. See Note (1930) 30 Cot. 
L. REv. 383, 390. But see 1 WiILListon, Contracts (1924) §183. Such 
waivers, if valid, would also make it practically possible for creditors, 
who are frequently in a superior bargaining position, wholly to defeat the 
Statute. See Forbach v. Steinfeld, supra, at 526, 273 Pac. at 9. The un- 
fairness of allowing debtors to profit where the creditor has failed to sue in 
reliance on such promises might justify estopping the debtor to plead the 
Statute. But despite reliance, where, as in the instant case, suit has been so 
long delayed, it would seem that the policy of the Statute should defeat 
recovery. 


NEGLIGENCE — DAMAGES FOR FRIGHT— MODIFICATION OF NEW YorK 
Rue. — The plaintiff’s testatrix was a passenger in the plaintiff's automobile 
which collided with an automobile negligently operated by the defendant. 
She stepped from the automobile and, while taking the defendant’s name and 
license number, fainted and fell to the sidewalk, fracturing her skull. She 
died within twenty minutes. In an action against the defendant to recover 
damages for her death the plaintiff recovered judgment. The Appellate 
Division affirmed an order denying a new trial, but certified the question 
whether it was error for the trial court to refuse the defendant’s request to 
charge that if the jury found that the deceased at the time of the collision 
sustained only shock or fright without physical injury, they must find for the 
defendant. Held, that the defendant was liable for the death even though 
fright was a causal connection between the negligent act and the injury. 
eg affirmed. Comstock v. Wilson, 257 N. Y. 231, 177 N. E. 431 

1931). 

A much discussed earlier case involving no impact held that no action 
could be maintained for physical injuries flowing from fright caused by the 
defendant’s negligence. Mitchell v. Rochester Ry., 151 N. Y. 107, 45 N. E. 
354 (1896). But see Smith v. British and North America Royal Mail Steam 
Packet Co., 86 N. Y. 408, 413 (1881). Dicta in the Mitchell case stated that 
fright could not be the basis of a cause of action, and therefore damages for 
its consequences were not recoverable. Severe criticism by courts and legal 
scholars has frequently been directed against that decision. Cf. Chiuchiolo v. 
New England Wholesale Tailors, 84 N. H. 329, 150 Atl. 540 (1930); Dulieu 
v. White & Sons, [1901] 2 K. B. 669; see Bohlen, Right to Recover for In- 
jury Resulting from Negligence Without Impact (1902) 41 Am. L. REc. 
(N.S.) 141; Throckmorton, Damages for Fright (1921) 34 Harv. L. REv. 260. 
And in cases where an impact has occurred, the intermediate appellate courts 
have generally sustained verdicts granting damages for injuries caused by 
emotional disturbance. Tracy v. Hotel Wellington Corp., 175 N. Y. Supp. 
100 (1919), af’d, 188 App. Div. 923, 176 N. Y. Supp. 923 (1919); Pareti 
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v. New York Rys., 172 N. Y. Supp. 388 (1918); Cohn v. Ansonia Realty 
Co., 162 App. Div. 791, 148 N. Y. Supp. 39 (1914); Hack v. Dady, 142 
App. Div. 510, 127 N. Y. Supp. 22 (1911); Lofink v. Interborough Rapid 
Transit Co., 102 App. Div. 275, 92 N. Y. Supp. 386 (1905). Contra: 
O’Brien v. Moss, 220 App. Div. 464, 221 N. Y. Supp. 621 (1927). The 
instant decision in contrast with the Mitchell case recognizes that fright 
may be a causal connection between the breach of duty and the injury. 
However, the decision does not purport to go as far as some cases which 
allow recovery even though no physical impact occurred and none was 
foreseeable. Cf. Alabama Fuel & Iron Co. v. Baladoni, 15 Ala. App. 316, 
73 So. 205 (1916); Clemm v. Atchison, T. & S. F. Ry., 126 Kan. 181, 268 
Pac. 103 (1928). The court asserts that “serious consequences from mere 
mental disturbance, unaccompanied by physical shock, can not be anticipated, 
and no person is bound to be alert to avert a danger that foresight does 
not disclose.” This seems to indicate that conduct from which an impact can 
be foreseen is a necessary element of liability. Whether the impact must 
actually occur is uncertain. On its facts, however, the case goes little beyond 
the Massachusetts view, which, in order to assure the authenticity of actions 
for injuries caused by fright, requires that the fright be accompanied by a 
“battery.” Homans v. Boston Elevated Ry., 180 Mass. 456, 62 N. E. 
737 (1902); Kisiel v. Holyoke St. Ry., 240 Mass. 29, 132 N. E. 622 (1921); 
cf. (1931) 31 Cox. L. REv. 1376; (1931) 30 Mic. L. REv. 315. 


Torts — LIABILITY WITHOUT INTENT OR NEGLIGENCE — DAMAGES CAUSED 
By Expiosion.— An explosion in the defendant’s dynamite hut caused in- 
jury to the person and property of the plaintiff who occupied a dwelling some 
fifty-six rods from the hut. Some, if not all, of the damage was caused by 
concussion. There was evidence to show that approximately one thousand 
pounds of dynamite had been stored in the hut in violation of a criminal 
statute prohibiting the storage of more than fifty pounds within fifty rods of 
an inhabited dwelling. Vt. Gen. Laws (1917) § 7109. Ina suit brought by 
the plaintiff negligence was alleged, but the court charged the jury that if the 
defendant had violated the statute, it would be liable irrespective of negli- 
gence. From a verdict for the plaintiff, the defendant appealed. Held, that 
since the plaintiff was not of the class intended to be protected by the statute, 
the charge was incorrect, but the defendant was absolutely liable under the 
doctrine of Rylands v. Fletcher. Judgment affirmed. Exner v. Sherman 
Power Construction Co. (C. C. A. 2d, Dec. 14, 1931). 

In applying the statute the court followed the rule that civil liability 
may not be predicated on the violation of a criminal statute unless the 
plaintiff comes within the class it was designed to benefit. Molin v. Wiscon- 
sin Land, Etc., Co., 177 Mich. 524, 143 N. W. 624 (1913); Hansen v. Kem- 
mish, 201 Iowa 1008, 208 N. W. 277 (1926); see Torts RESTATEMENT (Am. 
L. Inst. 1929) §176(a). But cf. Magnolia Petroleum Co. v. Wichter, 
141 Okla. 175, 284 Pac. 297 (1930). The imposition of absolute liability, 
apart from the statute, required rejection of the illogical distinction, some- 
times made in cases involving explosives, between damage caused by con- 
cussion and that caused by debris. See Smith, Liability for Damage to Land 
by Blasting (1920) 33 Harv. L. Rev. 542, 544. The doctrine of absolute 
responsibility was also applied despite express disapproval of Rylands v. 
Fletcher in an earlier decision in the same circuit. Cf. Actiesselskabet Ingrid 
v. Central R. R., 216 Fed. 72 (C. C. A. 2d, 1914). Cases relied on by the 
instant court have followed Rylands v. Fletcher in situations involving acci- 
dental explosions. French v. Manufacturing Co., 173 Mo. App. 220, 158 
S. W. 723 (1913); Bradford Glycerine Co. v. St. Mary’s Woolen Mfg. Co., 
60 Ohio St. 560, 54 N. E. 528 (1899); cf. Laflin Co. v. Tearney, 131 Ill. 322 
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(1890); Henderson v. Sullivan, 159 Fed. 46, 51 (C. C. A. 6th, 1908). But 
cf. American Gypsum Co. v. L. S. & M.S. Ry., 7 Ohio App. 145 (1917). 
And in the analogous situation where injury is caused by blasting, courts 
are generally willing to impose absolute liability. Watson v. Mississippi 
R. P. Co., 174 Iowa 23, 156 N. W. 188 (1916); Feinberg v. Wisconsin 
Granite Co., 54 S. D. 643, 224 N. W. 184 (1929); see Smith, supra, at 542. 
Contra: Bessemer Coal, Iron & Land Co. v. Doak, 152 Ala. 166, 44 So. 627 
(1907). Although a rule of absolute liability is inconsistent with the theory 
that tort liability should be based on fault, the merit in the result reached 
by these cases may be found in the social desirability of requiring in- 
dustries engaged in dangerous activities to distribute loss by providing 
insurance. But apart from the rule of Rylands v. Fletcher, recovery might 
have been allowed in the principal case. The storage of so much dyna- 
mite within fifty-six rods of the plaintiff's dwelling might well constitute 
an actual nuisance. Cf. Kerbaugh v. Caldwell, 151 Fed. 194 (C. C. A. 
3d, 1907); Reilly v. Erie R. R., 72 App. Div. 476, 76 N. Y. Supp. 620 
(1902), af’d, 177 N. Y. 547, 69 N. E. 1130 (1904); see PEARCE & MEsTON, 
Law oF NUISANCES (1926) 245. Or if no nuisance could be found, the 
doctrine of res ipsa loquitur might have been applied to aid the plaintiff on 
the issue of negligence. Atlas Powder Co. v. Benson, 287 Fed. 797 (C. C. A. 
3d, 1923); Judson v. Giant Powder Co., 107 Cal. 549, 40 Pac. 1020 (1895); 
see Thayer, Liability without Fault (1916) 29 Harv. L. Rev. 801, 807; 
(1931) 6 Wis. L. REv. 124. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — DISCLOSURE OF 
CrIME SUBJECT TO PROSECUTION IN ANOTHER JURISDICTION. — The defend- 
ant was indicted under a federal statute for refusal to disclose, at a hearing 
before a revenue agent, the recipients of payments for which he had made 
deductions in his income tax returns. 44 STAT. 116 (1926), 26 U. S. C. 
§ 1265 (1926); 45 STAT. 835 (1928), 26 U. S. C. Supp. II § 2146 (1929). 
He interposed a special plea alleging that to answer the questions would have 
compelled him to become a witness against himself in violation of the Fifth 
Amendment. The government demurred to the plea. The court over- 
ruled the demurrer and discharged the defendant. The government ap- 
pealed. A transcript included in the plea showed that the claim of privilege 
was based upon fear of state prosecution. Held, that since the privilege pro- 
tects only against prosecution by the government compelling the testimony, 
the plea was without merit. Judgment reversed. United States v. Murdock, 
52 Sup. Ct. 63 (1931). 

The present case should definitely put an end to the belief of some lower 
courts that the privilege against self-incrimination in the federal courts 
protects against state prosecution. Cf. United States v. Lombardo, 228 Fed. 
980 (W. D. Wash. 1915); Jn re Doyle, 42 F.(2d) 686 (S. D. N. Y. 1930). 
Previous opinions have contained language purporting to decide that the 
privilege extended only to federal prosecution. See Brown v. Walker, 161 
U.S. 591, 608 (1896); Hale v. Henkel, 201 U. S. 43, 68 (1906); cf. Jack v. 
Kansas, 199 U. S. 372 (1906), (1906) 19 Harv. L. Rev. 299. But cf. United 
States v. Saline Bank, 1 Pet. 100, 104 (U. S. 1828); Ballmann v. Fagin, 200 
U. S. 186, 195 (1906). However, in the Walker and Henkel cases it was not 
clear that federal statutes did not give immunity from both federal and state 
prosecution, and a recent decision intimated that the question of the principal 
case was still open. See Vajtauer v. Commissioner of Immigration, 273 U. S. 
103, 113 (1927). Outside the federal courts the cases have generally held 
that the privilege could not be invoked where the only risk of prosecution 
was in a jurisdiction other than that in which the testimony was required. 
Republic of Greece v. Koukouras, 264 Mass. 318, 162 N. E. 345 (1928); 
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State v. March, 1 Jones L. 526 (N. C. 1854); State v. Wood, 99 Vt. 490, 
134 Atl. 697 (1926); King of Two Sicilies v. Willcox, 7 State Trials (N.s.) 
1050 (1851). But cf. United States v. McRae, L. R. 3 Ch. App. 79 (1867); 
see Puipson, Eviwence (6th ed. 1921) 213. The danger of prosecution is 
usually so remote that the value of the privilege is not substantially curtailed, 
and the difficulty of ascertaining what is criminal in another jurisdiction 
would make a different rule impractical. See 4 WicMoRE, EVIDENCE (1923) 
§ 2258. In these cases, however, the risk of prosecution in other jurisdictions 
could not be obviated by the sovereign which denied the privilege. The in- 
stant case may be distinguishable since Congress possibly has power to pro- 
vide immunity against state prosecution. But cf. Note (1896) 10 Harv. L. 
Rev. 120, 121. But the case is in line with the view that the privilege 
should be restricted. See 4 Wicmore, EvipENCE (1923) § 2251. 
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ANNUAL SuRVEY OF ENGLISH LAw, 1930. London School of Economics and 
Political Science, Department of Law. 1931. London. Pp. xi, 327. 


Now that the country is in a mood of deep self-searching, it might not 
be superfluous for the law teaching profession to take stock of its accom- 
plishments and directions. One of our national complacencies is the con- 
viction of superiority of American over English legal education, a notion 
which English scholars have at times encouraged, partly through their 
subtler politeness and partly to foster schemes of educational reform in 
England. Surely the proof of the pudding of legal education is the quality 
of bench and bar and of legal scholarship. There is considerable ferment in 
the law schools today. But, after all, the glories of scholarship are durable 
additions to intellectual capital. Of this, in the form of books or essays, there 
is pitiably little in proportion to the number of law teachers and the enormous 
resources devoted to legal education. One fears that the overshadowing 
influence of business psychology — quick results and many of them— 
have subtly, and sometimes not too subtly, exerted a powerful undertow 
influence upon law schools. Intellectual product of a high order, founda- 
tion work like James Bradley Thayer’s for the law of evidence, requires 
brooding reflection, long-term inquiry, and a high indifference to immediate 
practicality. Our law reviews multiply like rabbits, but how much of their 
content is worth reading two years after publication? 

When we turn to bench and bar, England has nothing to fear by comparison 
with us. We have, of course, a few giants, particularly on the bench. But 
the run of the mill is a poor run. If painful devotion on earth will move St. 
Peter’s challenge, those who are condemned to the systematic reading of the 
current law reports — barring the opinions of the Supreme Court, those of the 
New York Court of Appeals, and some of the lower federal courts, and those 
of an occasional judge here and there — ought to have an excellent chance of 
being admitted by the gateman of heaven. That the average of arguments 
and briefs in our appellate courts is extremely low is common ground among 
our best judges. A much more civilized atmosphere dominates the whole 
process of legal administration in England. Their barristers and judges move 
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on a higher intellectual level than is true of the legal scene in the United 
States. It would, of course, be absurd to credit the more cultivated character- 
istics of English legal life to their mode of legal education or to charge all our 
inadequacies to our law schools. Each is a product of different historical de- 
velopment, and it is always dangerous to compare the conditions of a small 
island with those of a continent. But, when all is said and done, the law 
schools ought to have, if they have not, dominant influence in the directions 
pursued by the bar, and in fashioning the standards which lawyers observe 
and not merely profess. And the bench fundamentally is always an offspring 
of the bar. Not the least function of law schools, and of the profession which 
they nurture, is the influence which they ought to exert on lay opinion regard- 
ing the requirements of legal administration and the qualities that ought to be 
demanded for the judicial office. 

All of which is much too fat a sermon to hang on the text of this volume. 
But it is the nature of sermons to be related only remotely to texts, and the 
third issue of Annual Survey of English Law,' a collaborative product of the 
Departments of Law and International Studies at the London School of 
Economics, is an achievement of English law teachers which we may well 
envy. 

English legal journals, like our own, have notes on the rulings of diverse 
tribunals, comment on new legislation, and review contemporary legal lit- 
erature. But such attention to current legal events is necessarily piece- 
meal and fragmentary, is concerned with trees which do not always con- 
vey the woods. To give the law of the year in retrospect and to place 
the items in the perspective of the whole, promotes reflective understanding, 
enables one to see what is episodic and what more permanently significant. 
It also furthers that ordering of the harum-scarum outpour of the legal mills 
which is certainly one duty of scholars. Moreover, by bringing together the 
various manifestations of law-making and law-shaping, emphasis is secured 
where it should be placed, upon the significance of all the influences that go 
to make up the coercions, whether of force or of opinion, by which the affairs 
of men are finally settled. To speak thus may merely reveal a Brummagem 
mind. To speak thus is perhaps to evade hoary juristic issues regarding 
“law” and the “ sources of law,” whether legislation is “law ” or law fit for 
the rarefied atmosphere of law schools, and the numerous other threshings of 
old straw. But, then, the life of the law is Brummagem and full of evasions. 

In any event, the aims which English legal scholars have set themselves in 
this series is again admirably fulfilled in the Survey for 1930. Within the 
covers of a book we have a critical account for 1930 of the important legisla- 
tion, delegated as well as parliamentary, the case law and literature, articles 
and official reports, as well as books, in the various domains in the great 
kingdom of the law. I am, of course, not competent to judge the quality of 
the work in all these fields. In the particular areas of the law about which 
I am least ignorant, the legislation and the cases have been summarized with 
care and are placed in appropriate perspective, the literature is subjected to 
a penetrating judgment which escapes the twin vices of much American book- 
reviewing — shallowness and back-scratching. 

I am sufficiently chauvinistic to covet such an Annual Survey for American 
law by American scholars. I am not unaware that we have fifty or more 





1 The first issue was reviewed in (1930) 43 Harv. L. REv. 511. 
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jurisdictions, not one, and that the United States is bigger than England. All 
the more reason for trying to see the woods for the trees and making a 
systematic effort to interpret the individual instance in its interrelations. The 
short-lived “ Progress of the Law” series in this Review, and the steady 
labors of Thomas Reed Powell in his analysis of Supreme Court decisions, 
show what can be done and how valuable such efforts are. Why should not 
the American Association of Law Schools charge itself for this country with 
the task which the London School of Economics so admirably achieves for 
England? It might be done, perhaps, by dividing the country into appropriate 
regional studies. Here is common labor that may put an end to the useless 
strife of schools and still the sound of shibboleths that at present often too 
emptily fill the air. Once we are made to realize, for instance, that statutes 
and rules and ordinances play an important réle even in such pure fields of 
private law as torts, and that an American book comparable, say, to The Age 
of the Chartists by the Hammonds, is as relevant to the understanding 
of industrial and administrative law as decisions of a high court, or that if 
such a book is not in existence it ought to be written, then perhaps we shall 
be so busy contributing something to insight and to the vindication of law’s 
purposes that there will be little time left for preoccupation with any juristic 
sect or even for descanting on “ methodology.” 
FELIX FRANKFURTER. 
Harvard Law School. 





CASES AND OTHER MATERIALS ON THE LAW oF INSURANCE. By George W. 
Goble. Indianapolis: The Bobbs-Merrill Co.- 1931. Pp. xxxix, 898. 
$6.00. 


“ Faster than fairies, faster than witches, bridges and houses, hedges and 
ditches, and charging along like troops in a battle,” all the sights of the great 
American businesses of life and fire insurance fly past the windows of Pro- 
fessor Goble’s train. Contents: About two hundred and fifty cases, two- 
thirds of them decided since 1900, widely representative of courts both in 
England and all over the United States, plus about seventy text pages of 
extracts from elementary writers on the theory and practice of insurance 
with more extracts of the same sort in the footnotes. Arrangement: Part I, 
Personal Insurance; 568 pages — mostly life insurance, with something about 
accident insurance, inheritance taxes on life insurance, and life insurance 
trusts. Part II, Property Insurance; 302 pages — mostly fire insurance, with 
a little liability insurance; treatment of marine insurance, negligible. The 
text is minutely subdivided into sections and subsections; the method of 
presentation is to list all the more common or difficult problems which arise 
in connection with modern life and fire insurance practice, present a few lead- 
ing or illustrative decisions on each problem, and point the reader to other 
cases and materials on the subject by means of footnotes, which are often 
very elaborate and full. Supplements: Sample fire and life policies, a 
mortality table, and a list, classified by subjects, of over two hundred eighty 
articles and notes from law reviews. 

Either as an introduction to the exhaustive study of modern life and fire 
insurance in their legal aspects, or as a quick tour for wide-eyed children, 
this book is unsurpassed. Whether it furnishes the best available foundation 
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for the attempt to make insurance lawyers in sixty hours of class discussion 
is not quite so clear. The present reviewer has been shown through several 
fascinating factories by very competent people, but he did not acquire any 
mastery of the processes which were carried on therein. There are still uses 
for Wambaugh’s long historical perspective’ and Vance’s orderly sequence 
of thought.2 The imparting of skill, however, is the problem of the teacher, 
not the casebook, and everyone will choose the means which serve him best. 
Professor Goble’s compilation has long been needed. Its faults, if they are 
faults, are not those of the compiler but of the modern law which he depicts. 


GEoRGE K. GARDNER. 
Harvard Law School. 





PROBLEMS OF THE GERMAN-AMERICAN CLAIMS Commission. By Wilhelm 
Kiesselbach. Translated by Edwin H. Zeydel. Washington: Carnegie 
Endowment for International Peace. 1931. Pp. v, 135. $1.50. 


This important analysis and commentary by the German judge of the 
Mixed Claims Commission, United States and Germany, upon the legal ques- 
tions before that Commission is a work of permanent value. Under the 
economic and reparation clauses of the Treaty of Versailles, as adopted by 
the United States, the Commission passed upon the claims of American citi- 
zens against Germany arising out of the war, whether the losses were occa- 
sioned by violations of international law or not. The jurisdiction of the 
Commission extended to claims for losses occurring after July 31, 1914, on 
account of deaths and personal injuries, hull and cargo losses, property losses 
in occupied territory and in Germany, American interests in German estates, 
and debts owed to American citizens by German nationals, including bank 
deposits and bonds. During the period of “ neutrality ’— down to April 6, 
1917 — it was necessary to show that a German agent caused the loss; during 
the period of the war, it was not necessary to identify the causative agent, 
so that Germany was held liable, for example, for losses occasioned by the 
collision of an American ship with a French cruiser outside Havana harbor and 
for losses suffered by owners of American factories in Germany through bombs 
dropped by Allied aviators. On the mark debts, Germany was held liable 
for valorization of the mark at sixteen cents per mark. American insurers 
of British goods lawfully destroyed according to the rules of war received 
compensation for their underwritten risks. The German commissioner is 
correct when he calls attention to the fact that the claims arising out of vio- 
lations of international law were comparatively few. 

Within a period of about seven years, the Commission dealt with some 
twenty thousand claims, a feat possible only through the expeditious method 
of making certain administrative decisions on questions of principle and then 
relying on the two agents to codperate in settling, subject to Commission 
approval, the many claims falling within the respective principles. Where 
agreement proved impossible, the Commission decided. Of the approximately 
one and a half billion dollars of claims advanced, some one hundred eighteen 
million dollars in principal amount were allowed to private claimants, and 





1 Cases ON INSURANCE (1902). ' 
2 CASES ON THE LAW OF INSURANCE (2d ed. 1931). 
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some forty-two millions to the United States Government. The author pays 
tribute to Umpire Parker’s rigid impartiality. 

Dr. Kiesselbach deals with the arguments of the respective agents, and 
the views of the two national commissioners and of the umpire, and pre- 
sents a critique of each major issue. His own intimate connection with the 
arbitration lends peculiar value to his views. 

Although the allowability of the claims depended on.the treaty, as inter- 
preted, without regard to international law, it was nevertheless often neces- 
sary to fall back upon international law for guidance. For this reason some 
of Judge Parker’s opinions will probably retain permanent interest. The 
many questions connected with the nationality of claims, which had to be 
American in origin and at the time of presentation (considered to be Novem- 
ber 11, 1921) depended mainly on the established law of international 
claims. In the chapter on neutrality claims, Dr. Kiesselbach expresses his 
regret that Judge Parker should have concluded that even in the period of 
neutrality, Germany was liable for all losses occasioned by German “ acts,” 
even though the “acts” were lawful. This conclusion is open to question, 
and it appears not to have been adopted by the Mixed Arbitral Tribunals 
functioning in Europe. It is unfortunate that the reasons for this decision 
of the Commission were not published, as the author says, “ with the con- 
sent of both Governments.” ‘The measure of damages adopted in the Lusi- 
tania cases, including life expectancy of the deceased and of the surviving 
claimant, and the loss of support sustained, reduced claims for fifty million 
dollars to about two and a half million. The claims of life insurance com- 
panies for “ premature ” liability for war deaths were rejected. So were the 
large claims for war risk premiums paid. The alleged impairment of the 
rights of contract herein advanced was not deemed an injury to “ property.” 
The claims of the subrogated American marine underwriters, on the other 
hand, were allowed, though most of them derived net profits from the busi- 
ness and though a considerable part of the property insured was not Ameri- 
can. The inclusion of these sums, accounting for a large share of the total 
awards, nearly brought about the defeat of the Settlement of War Claims 
Act in Congress and has led to a movement, both in foreign offices and 
among commentators, to bar the claims of underwriters from consideration 
before claims commissions. This was officially proposed by the British Gov- 
ernment at the Hague Codification Conference, 1930. The original claimant 
should alone be deemed entitled to appear, his relations with the underwriter 
being a matter of private contract. The concept of American “ property ” 
losses disclosed differences between the German and American points of view. 
Dr. Kiesselbach believes that the American conception, which resulted in the 
inclusion of losses sustained by American stockholders in foreign corpora- 
tions, goes too far. He would confine redress to loss inflicted upon directly- 
owned American physical property. In either case, the result is artificial; 
but the treaty of Berlin, adopting the Knox-Porter Resolution, probably sup- 
ported in this case the broader American view, except with respect to Ameri- 
can nationals who suffered loss of support from injuries to foreigners. That 
view has little, if any, foundation in law or precedent, and opens hazardous 
vistas. On the question of corporation claims, though no formal decision 
was rendered, the umpire indicated his approval of the view that the na- 
tionality of the stockholders was an important factor and that an American 
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corporation with a substantial foreign stock interest could recover only to 
the extent of the American interest. Claims were settled on this basis with- 
out open reference to the principle; but the distribution was made to the 
corporation as a whole, and not, as contemplated in the Mexican-American 
Commission of 1926, to the American stockholders only. 

The imposition in a treaty of liability beyond that which international law 
justifies is, implicitly, an attack on the whole system of international law, 
for it lends support to the view that force, rather than law, determines inter- 
national relations even in their legal aspects. For that reason, the Treaty 
of Versailles, which departed from many fundamental rules and from mores 
built up painfully through the centuries, such as the immunity of enemy pri- 
vate property from confiscation, makes a serious limitation of armaments, 
notwithstanding treaty commitments, improbable, and to that extent portends 
future war. What large-scale war is likely to do to the financial and economic 
organization of present society requires little commentary. When man loses 
his capacity for self-restraint, the distinguishing mark of civilization over 
barbarism, the outlook is not hopeful. Dr. Kiesselbach’s work, while pri- 
marily legal and informative, invites thought on the future of international 
law and relations. 

EpwINn M. BorcHARD. 

Yale Law School. 





EssAys ON RESEARCH IN THE SocrAL Sciences. Washington: The Brook- 
ings Institution. 1931. Pp. 194. $2.00. 


A volume of essays is not unlike vaudeville. Author gives place to author 
with such bewildering rapidity that one is forgotten as the next performs his 
little act. Variety demands syncopation in language as well as in ideas. This 
slim volume, of necessity, portrays such qualities. Bred of a series of lec- 
tures given to the students and staff of the Brookings Institution, it seeks 
to set forth in its brief compass some of the aims and methods of the social 
sciences. The performers are, indeed, a galaxy of stars — Swann, Bentley, 
Ogburn, Schlesinger, Beard, Cook, and others. Some, it must be confessed, 
have worn their honors quite lightly, but others seriously and in their best 
vein. 

In the main the essays are informative rather than stimulating. Most 
authors survey their own fields, discoursing upon boundaries, materials, aims, 
and the consequent methods that have been evolved. The hope is that 
through such a symposium readers or audience may phrase better answers to 
the puzzling questions of the nature of science and the applicability of its 
methods in social study. The first issue is, after all, fundamental, and to 
that Mr. Swann, whose task it is to treat of it, gives no conclusive answer. 
He suggests its essence as being a readiness to allow hypotheses to crumble 
under the impact of facts. As such any discipline can be equally scientific 
with any other. Such a description fits, however, both possibilities in the 
social sciences and actualities in the physical sciences far better than that of 
Professor Ogburn. His conception of science as “the discovery of new and 
enduring knowledge ” 1 would dispose of most science as unscientific. 





1 P. 164. Compare Dewey’s characterization of the scientific aims of Charles 
Sanders Peirce: “It is a fallacy, he says, to suppose that science signifies knowl- 
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Two of the essayists deal specifically with law. A third strikes it a glanc- 
ing blow, while a fourth hands it a small bouquet. First the blow. Dr. 
Beard, commenting on the scope and materials of political science, remarks: 


“ All things in the earth and sky and sea and deeps beneath come within the pur- 
view of government, impinge upon it, contribute to the shaping of its structure and 
the discharge of its functions. The thought is terrible, but inescapable, if we raise 
our eyes from the statute books and judicial decisions.” 2 


And again to the same effect: “It is easiest, to be sure, to stick close to the 
statutes and the law books, but those who sit happily at that intellectual feast 
must sit blindfolded, as Ruskin would say.”* Ruskin, of course, never sat 
down to such a feast. But one who did, Mr. Justice Holmes, has differently 
described his experiences: 


“When I think thus of the law, I see a princess mightier than she who once 
wrought at Bayeux, eternally weaving into her web dim figures of the ever- 
lengthening past — figures too dim to be noticed by the idle, too symbolic to be 
interpreted except by her pupils, but to the discerning eye disclosing every painful 
step and every world-shaking contest by which mankind has worked and fought 
its way from savage isolation to organic social life.” ¢ 


Now the bouquet. Professor Schlesinger in speaking of the methods de- 
veloped by the present school of history in America, “the so-called scien- 
tific school,’”” comments upon the necessity for the historian to follow pro- 
cedures not unlike those employed by a court of law. Witnesses, documents, 
must all be subjected to the searching fire of cross-examination before their 
authenticity and veracity can be accepted. It is, indeed, some consolation 
to know that the law has rendered something in method to the historian be- 
fore one approaches Professor Llewellyn’s fiery condemnation of it as “ the 
most backward of social disciplines.” 5 This is so, because its methods of 
study and inquiry have little regard to what occurs but only to the rules laid 
down by the legislature or by appellate courts. Again, law confuses the 
realms of Is and Ought, a confusion embedded in its very terminology. The 
two criticisms come to one, as the plea for not confusing Is and Ought be- 
comes finally a call for a descriptive science of the law. Of course, no one 
can do otherwise than applaud enthusiasm for new worlds to conquer, but 
the ease with which Professor Llewellyn conceives of the possibility of sepa- 
rating Is and Ought, and his assumptions that other disciplines achieve such 
bifurcation is confessedly startling. Professor Llewellyn after this attack 
returns to the defense of his mistress with an ardor truly poetic. The law’s 
essential empiricism, inculcating inductive habits, coupled with its method 
of dealing with concrete cases by posing meaningful hypotheses for deduc- 
tion, is adduced as being fundamental to science itself. But law can offer 
even more than this, for at the end orthodoxy returns triumphant to give its 
“ biggest single message ” to the social sciences of “the importance of con- 





edge. It is rather ‘the pursuit of those devoured by a desire to find things 
out.’ ... Established truths are so far from defining science that they are things 
‘labelled and put on the shelves of the scientist’s mind, arranged to suit his con- 
venience, while science, the living process, is busied only with conjectures which are 
either getting framed or getting tested.’”” Dewey, Charles Sanders Peirce (1932) 69 
New REPUBLIC 220. 

2 Pp. 57. 4 Hormes, CoLtLecTep LEGAL Papers (1921), 27. 

3 P. 59. 5 P. 89. 
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cepts.””® This is, indeed, a bold claim, for one suspects that the other dis- 
ciplines have been doing a little thinking of their own ere this, and concepts, 
though of course not legal concepts, would seem to have played some part 
in their development, if not in Aristotle’s time surely by that of Adam 
Smith. 

Professor Cook’s essay, less elusive but also less finely phrased, carries a 
message of import even to the mere lawyer. It illumines the place that 
social study should hold in the development of legal rules. He illustrates 
how fact judgments are entangled throughout most legal judgments because, 
if a rule of law is chosen to serve certain ends, the question of what conse- 
quences attend its adoption, necessarily relevant to that choice, is an inquiry 
into facts. Here obviously scientific method in the gathering of data has its 
place. And yet in the absence of exact knowledge of what the consequences 
will be, it would, perhaps, seem safe to assume that a rule of law devised to 
penalize certain conduct will not of itself promote it. But this, of course, is 
no answer. If the only reason for penalizing particular conduct is the ex- 
pected salutary effect of that penalty, obviously effects should be ascertained 
rather than merely supposed. 

Professor Bentley’s discussion of research in psychology and its bearing 
upon the social sciences strikes a note akin to that with which one closes this 
volume. His comments center on the faddism, not unknown to the law, of 
taking from psychology “ theories, crotchets of schools, and doctrinal beliefs 
in behaviorism, in the unconscious, in the social mind, in the primacy of the 
innate, and the like” — in short the “ tendency to borrow doctrines instead 
of substance.” ? From a field where heterodoxy becomes orthodoxy over- 
night, the extrication of substance instead of evanescent theories offers a 
true challenge to social scientist and lawyer alike. And how rarely is it met! 
So much has been mere alchemy. Professor Bentley’s plea is really an in- 
sistence that work, sweated work — now supplanted by research — must pre- 
cede any such borrowing. Of course, he strikes the dissonant note of cyni- 
cism, but how refreshing! 

J. M. Lanois. 

Harvard Law School. 





GUIDE TO THE LAW AND LEGAL LITERATURE OF FRANCE. Prepared under the 
direction of Edwin M. Borchard by George Wilfred Stumberg. Wash- 
ington: Government Printing Office. 1931. Pp. v, 242. $1.25. 


This is the latest in the series of guides to foreign law issued by the Library 
of Congress. The first, dealing with German law and legal literature, was 
issued in 1912; a Spanish guide was put out in 1913, and a guide to the law 
and legal literature of Argentina, Brazil, and Chile in 1917. The general style 
of the earlier guides has been followed by Professor Stumberg. The series 
is under the general direction of Professor Borchard, who in the preface to 
the present volume says, “ The general plan of the guides to foreign law has 
been to combine with an introduction to the legal system as a whole, em- 
phasizing its distinctive contributions to legal thought and development, cer- 
tain practical information concerning positive law and legal literature in which 





© Pp. 122, 7 P. 125. 
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those institutions are described and discussed.” It will be found, however, 
‘that the guides give more information about the legal literatures of the coun- 
tries concerned than they do about the law. Yet they serve to give a rapid 
survey of many matters in which lawyers and others are interested. 

The writer of this review confesses to a preference for bibliographies rather 
than guides, as being more comprehensive and hence more satisfactory to a 
larger circle of users. In the Library of Congress guides there can be of neces- 
sity references to and evaluations of only a relatively small number of works. 
However, if well done, a guide should be valuable to the student who is be- 
ginning his study of a system of foreign law, to the practitioner who wants 
to know where he can find decisions, statutes, or the best or the latest work 
on some special topic, and to the librarian who may wish to acquire a few 
outstanding works but who does not care to develop a comprehensive col- 
lection. The value of a guide to such persons depends principally, therefore, 
upon the selection of the legal topics dealt with and the accurate appraise- 
ment of the works cited. Unfortunately, even then a guide very soon becomes 
out of date, as the scheme seems to call for a consideration of recent pub- 
lications only. 

In this work the selection of topics is comprehensive enough to satisfy the 
demands of the types of users described and, in general, the works cited by 
the author are outstanding in their particular fields. The writer has felt, how- 
ever, a sense of disappointment in Professor Stumberg’s consideration of the 
reports of French judicial decisions. One of the troublesome questions oc- 
casionally presented to at least one librarian is this, where may decisions of 
the French courts of appeal be found? It is strange that information upon 
this matter should be so difficult to secure, but the fact remains that it is. 
As Professor Stumberg spent part of his time in France, it was hoped that he 
might give us enlightenment upon this subject. His only answer is a refer- 
ence 2 to Dalloz* and Sirey,* which, however, publish only a selection of 
these decisions. Including Algiers, there are twenty-six courts of appeal in 
the French Republic. The reports of some of these courts are published in 
series coming down to date, Besancon, Caen (with Rouen), Algiers, Alsace- 
Lorraine. There may be others. But even as to these, we do not know 
whether all of the decisions are published, and if only a selection, upon what 
basis the selection is made. Perhaps Professor Stumberg would regard these 
matters as involving details outside the scope of the plan upon which he 
was working, but if one were writing a guide to the law and legal literature 
of the United States, he certainly should not be satisfied to refer merely to 
L. R. A. or A. L. R. for the decisions of state courts, without any mention 
of the various series of state reports. 

On page one hundred ninety-two, two periodicals devoted to private inter- 
national law are named, but one of these, commonly designated by the name 
of its founder, Clunet, and since 1924 bearing the title Journal du Droit 
International, has for some years been concerned chiefly with public inter- 
national law. On page fifteen, a description is given of the Bulletin des Lois. 





1 Pf, iv. 2 P. 20. 3 RECUEIL PERIODIQUE ET CRITIQUE. 

4 Recuer GENERAL DES Lots ET DES ARRETS DE SIREY. 

5 The other referred to is the Revue pE Droir INTERNATIONAL Privé, often cited 
under the name of its founder Darras, but more usually at present, Lapradelle, 
under whose direction the work is now published. 
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It is understood that this has been discontinued and that now the only source 
for current French legislation is the Journal Officiel. This change probably 
took place after Professor Stumberg’s manuscript was completed. 
What Professor Stumberg has done has been well done. The writer’s only 
regret is that he did not do more. 
Epon R. JAMEs. 
Harvard Law School. 





An INTRODUCTION TO BRITISH CONSTITUTIONAL Law. By Arthur Berriedale 
Keith. New York: Oxford University Press; Oxford: The Clarendon 
Press. 1931. Pp. xii, 243. $2.50. 


CONSTITUTIONAL Law. By E. C. S. Wade and G. G. Phillips. London and 
New York: Longmans, Green & Co. 1931. Pp. xxii, 476. $8.00. 


There has long been needed for English readers a short general introduc- 
tion to British constitutional law such as has been written by scholars on the 
continent of Europe, and, not so successfully, in the United States. Perhaps, 
however, it is fortunate that we have had to wait for Professor Keith’s book, 
for it admirably illustrates the truism that only a great authority ought to 
write shortly on a complicated subject. The truism is not, indeed, all the 
truth; but let it be said at once that Professor Keith’s introduction to British 
constitutional law combines the vast legal learning which has created his in- 
ternational reputation with a fine sense of values, of constitutional evolution, 
and of emphasis on those aspects of constitutional law which demand the 
serious consideration of citizens. It is true that the distinguished author 
does not neglect the older structural aspects of his subject, but throughout 
the reader is brought face to face with modern issues, especially with the 
challenges which are being given to “ the rule of law.” In addition, there is a 
critical suggestiveness which seems to call for an intelligent review of par- 
liamentary and cabinet government, while at the same time such makeshifts 
as the initiative and referendum appear to take on a sorry aspect in the 
present distresses of democracy. The book is singularly free from error, and 
is specially valuable because it almost compels the reader to consult the 
reports. Admirable chapters on church and state, the dominions, the colonies, 
the protectorates, the mandates, and the Indian Empire disclose the widen- 
ing demands which constitutional law makes on intelligent citizenship. There 
is an excellent index and there are full tables of cases and of abbreviations.. 
In connection with the last we respectfully suggest that in a new edition 
the references to the reports be added. We should also like to see some 
modification in the statement! of the supposed doctrine of Macleod v. 
Attorney General for New South Wales.2 It has always seemed to us that 
the rule extra territorium jus dicenti impune non paretur is a rule of con- 
struction, not a rule of law, and that the so-called rule in the Macleod case 
was an expression of judicial opinion and not neceSsary for the decision. Had 
this been recognized clearly by both judges and lawyers in the past, we might 
have been saved a great deal of trouble, and the preliminaries to the new 
Statute of Westminster * would have been much less difficult. 





1 P. 166. 2 [1891] A. C. 455. 
8 This statute was enacted in December, 1931. 
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It is significant that Professor Keith’s book should appear at the same 
time as a new treatise on English constitutional law for professional students. 
For many years the subject has suffered in the law schools owing not only 
to the phenomenal dullness of the older treatises but also to the fact that the 
emphasis in them was laid too heavily on Crown and peerage law, on the 
law of Parliament, on mere legal structure and such like, at the expense of 
the living realities of administrative functionings. Indeed it may be said, 
with due respect, that even Dicey and Anson may be placed on the shelves 
within at least hailing distance of Blackstone and Bagehot, because students 
are demanding guidance in a more urgent type of constitutional law, and 
this at a time when the “rule of law” is practically dead —a situation to 
which Lord Chief Justice Hewart * and Professor C. K. Allen ® have recently 
drawn brilliant and emphatic attention. 

Mr. Wade and Mr. Phillips have, then, taken an opportune moment to 
bring out a new treatise. As practical lawyers and distinguished teachers 
they bring to their work invaluable qualifications. They possess, too, the 
blessed gift of insight. Their excellent book at once discloses that descriptive 
commonplaces give way to a thorough sense of functional values, and that 
constitutional law is at last taking on a sociological sense and meaning. We 
believe that their volume will at once assume its place as the recognized 
textbook on the subject. The scheme and plan are first class. A suggestive 
discussion on the nature and sources of constitutional law opens up a wide 
literature, and leads on to a review, under the old divisions of executive, 
legislature, and judiciary, of the functioning of public law — the whole thing, 
however, shot through with living problems and modern instances. Similar 
treatment is found in the chapters on local government, the citizen and the 
state, military and “ martial” law, the church, the British Nations. Just 
as Professor Keith fits his subject into present-day issues for his particular 
class of readers, so the learned authors fit their plan into the insistent de- 
mands which modern developments are making on the present generation of 
law students. In addition, these developments pass from mere description 
into analyses, and at times into a certain philosophical point of view, although 
in places the latter is somewhat obscure, if not antiquated. But we may 
well be thankful for a suggestive and critical book to take the place of the 
older factual treatises. The volume can be unreservedly welcomed, as it is 
without doubt the best available introduction for professional readers. 

So excellent is it for its purposes that we should like, with respect, to draw 
‘the learned authors’ attention to some points for purposes of a new edition. 
For instance, the Irish cases® are neither complete nor clear. The Irish 
Free State courts appear to hold that it is a judicial duty to decide whether 
a state of war exists or does not exist, that a declaration by the military au- 
thorities is not in itself sufficient, and that the abuse of military authority in 
the Free State jurisdiction was not excluded from an award of damages by 
an Act of Indemnity. The law of the Australian constitution is, we respect- 
fully submit, misstated.’ The rights of a state in Australia can be diminished 
without the consent of the majority of the voters in the state concerned; 
and an Act of the Parliament of the United Kingdom is not necessary to 





4 Tue New DesporisMm (1930). 6 Pp. 338-39. 
5 BurREAUCRACY TRIUMPHANT (1931). 7 Pp. 358-59. 
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change the machinery for changing the Australian constitution. In the ex- 
cellent chapter on the Church of England we should like to see some refer- 
ence to the problem of presentation to livings as it is exercised apart from 
the wishes of the parishioners. We believe that discussions have been going 
on in this connection, and it might be well to draw attention to F. W. Mait- 
land’s excellent suggestion: “Why should not an advowson be vested in 
trustees upon trust to present such clerk as the parishioners shall choose? ” 8 
It is necessary also to note the situation created where a bishop refuses to 
induct a clerk duly presented.® 

Finally, we would venture to submit that, as “the practice of the con- 
stitution ” is deliberately included in the scope of the work, more emphasis 
ought to be laid upon it, especially in relation to the dominions. Whatever 
the legal implications of the Statute of Westminster which has just passed 
into law, the everyday pedestrian affairs of the British Nations are carried 
on, inter se, under a thousand and one conventions and customs, which have 
proved admirable, effective, and flexible. Indeed, the workings of this system. 
have been so excellent and have borne such fine witness to its traditional 
worth in constitutional law, that many of us do not welcome whole-heartedly 
the invasion of it by the Statute of Westminster. Be that as it may, the 
learned authors can still find ample scope to analyse the important and 
creative function of constitutional custom. 

It only remains to add that the format of this excellent book is first class, 
and that every facility is provided to make reference easy. 


W. P. M. KENNEDY. 
University of Toronto. 





CoLONIAL ADMIRALTY JURISDICTION IN THE SEVENTEENTH CENTURY. By 
Helen J. Crump. Royal Empire Society Imperial Studies No. 5. Lon- 
don: Longmans, Green & Co. 1931. Pp. xii, 200. 9/-. 


This book, according to the preface, was “ not intended to be an investiga- 
tion into the legal history of the admiralty courts.” Rather, Dr. Crump’s aim 
has been “ to discover the reasons which led the colonists to desire or dislike 
admiralty courts, and which made the imperial government or colonial pro- 
moters wish to establish admiralty jurisdiction overseas. The attitude of the 
colonist, the trader and the official to the imperial admiralty system is to me 
the most interesting part of this subject, and it is this aspect which I have 
tried to set forth here.” + In this aim the author is only partly successful. 
Her work is no repository of individual reactions to the admiralty jurisdic- 
tion. As to those, the reader, aided by an occasional comment, is left to draw 
his own inferences. The book is really a recital, interesting, on the whole 
discerning, but marred somewhat by the too anecdotal treatment of indi- 
vidual cases, of the foundation and establishment of admiralty jurisdic- 
tion in the colonies. 

After sketching the beginnings of the admiralty in England, and tracing 





8 3 CoLLECTED PAPERS (1911) 279. 
® Notley v. Bishop of Birmingham, 46 T. L. R. 347 (1930); id. 47 T. L. R. 
257 (1931). 
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the functions of the vice-admiralty courts there (as distinguished from the 
High Court of Admiralty), Dr. Crump shows the diverse reasons and cir- 
cumstances that led to the erection of maritime courts in the colonies. In 
Newfoundland, where Sir Richard Whitbourne held a vice-admiralty court 
as early as 1615, and in Maine, where Gorges and Mason sought to establish 
admiralty jurisdiction, the principal factor was the fishery and the desire 
to protect monopoly. In Massachusetts, commerce gave the initial impulse; 
in Bermuda, wrecks; while privateering, prize, and piracy on the Spanish 
Main made necessary the vice-admiralty court in Jamaica.” 

The earliest courts of admiralty were not specialized, and in fact ad- 
miralty cases were often brought in the ordinary civil courts. Colonial coun- 
cils and assemblies frequently sat as courts of admiralty and, more often 
than not, causes were settled by the verdict of a jury.* There was no regular 
system of appeals at first; the defeated litigant had to rely on the royal pre- 
rogative.* It was not until the close of the century that a unified system of 
vice-admiralty courts came into being, and then it was largely to implement 
the Acts of Trade. That of 1696 had tacitly assumed the existence of vice- 
admiralty courts in all the colonies.» Consequently it was necessary to erect 
tribunals; these followed Jamaican precedent, as that court, with the busi- 
ness that came to it from the post-Restoration activities in the Caribbean, 
had the most highly developed practice. 

In view of the large amount of seventeenth-century source material in 
print, Dr. Crump did not find it necessary to leave England. It is to be 
regretted, however, that she neglected the interesting Rhode Island admiralty. 
Though certain developments in that colony, such as the presence of jurors,® 
were similar to those elsewhere, there are other topics that call for special 
mention. For instance, Massachusetts tried unsuccessfully in 1650-1651 to 
have a maritime code drafted,” but the Colony of Providence Plantations, 
functioning under the Parliamentary charter, had adopted the Laws of 
Oleron in its Code of 1647.8 And doubtless nowhere than in Rhode Island 
did the authorities have more difficulty in establishing a definitive court of 
vice-admiralty. Successive governors refused to administer the oath to the 
judge, Peleg Sanford, who had difficulty, moreover, in regaining possession of 





2 The last chapter deals with vice-admiralty courts under the British East 
India Company. These really stand on a separate footing. 

3 In Massachusetts, special juries composed of merchants and seamen seem 
sometimes to have been used. P. 52. 

4 P. 136. The remedy was by petition to the King in Council, who referred 
the cause to the Council of Trade and Plantations; there it would be considered 
in relation to legal opinions sent in by the law officers and the Judge of the 
Admiralty. P. 161. 

5 7 & 8 Won. III, c. 22, §6 (1696). 

6 At the time of the Dutch War of 1653, the Council of State authorized the 
Colony to erect a prize court. See CHAPIN, PRIVATEER SHIPS AND SaILors (1926) 
37. One was accordingly set up, consisting of “the Generall officers, with three 
juriers of each Towne” [i.e., twelve in all]. 1 R. I. Cor. Rec. (1653) 265-66. 
It is interesting to notice that when Rhode Island established admiralty courts at 
the time of the Revolution and afterwards, juries were provided for. Act of 
March, 1776, 7 R. I. Cor. Rec. (1776) 481, 484; R. I. Acts & Res. July, 1780 
(2d Sess.) p. 9. 

7 Pp. 52-53. , 

8 y R. I. Cot. Rec. (1647) 151. And see the 1653 act, supra note 6, which 
speaks of the “law of Allaroome,” 
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his commission.® The Rhode Islanders preferred to exercise an independent 
admiralty jurisdiction of their own, according to Bellomont.’® Of all this 
there is no mention in the present volume. And it seems rather a pity, too, 
that the interesting Sezbada v. Hull litigation in the 1650’s, which started in 
the admiralty court in Rhode Island, engaged the quarterly court at Salem, 
and finally invoked the criminal law in Boston, should have been over- 
looked.*4 

One conclusion reached by Dr. Crump is that the vice-admiralty courts 
were on the whole unpopular only when they enforced the navigation acts.1? 
As Judge Hough pointed out some time ago, it was the substantive law in- 
voked by them that the colonists hated.t* Once that was no longer a factor, 
the practice of those tribunals was taken over bodily by the federal courts 
sitting in admiralty. But of course that is a later phase of the history of 
admiralty, hardly within the scope of the present volume. 


FREDERICK BERNAYS «WIENER. 
Providence, Rhode Island. 





NATIONAL SOVEREIGNTY AND JUDICIAL AUTONOMY IN THE BRITISH COMMON- 
WEALTH OF Nations. By Hector Hughes. London: P. S. King & 
Son, Ltd. 1931. Pp. xv, 184. 9/-. 


This volume is an “ adumbration ” of the réle of the Judicial Committee 
of the Privy Council in the affairs of the British Commonwealth of Nations. 
The Judicial Committee is in form a committee of the King’s Privy Council 
advising on questions referred to it as “the supreme court of justice.” Mr. 
Hughes thinks that the exercise of the Royal prerogative on its advice is an 
infringement of dominion autonomy and sovereignty, and he finds in all the 
dominions a tendency to oppose it. Various of the dominions have, by legis- 
lation and otherwise, discouraged appeals to it. The chief defects in the 
Judicial Committee are that it is “ constituted and regulated entirely by one 
only of the dominions [Great Britain] over which the others have no con- 
trol,” and that it interferes with dominion laws. Utilitarian objections are 
that such appeals are expensive; they involve delay; and they cast aspersion 
on dominion courts. The Judicial Committee lacks local knowledge of the 
dominions; it is subject to patriotic and class bias; it is not representative in 
character; it is “ not a practical safeguard for minorities” but a “ trap for 
them.” Its practice of giving no dissenting opinions is “ anachronistic,” and 
its refusal to be bound by precedent produces a lack of certainty and finality. 





9 See 3 R. I. Cor. Rec. (1697-98) 329 et seqg., 339. 

10 See id. at 366, 386. 

11 See CHAPIN, op. cit. supra note 6, at 38-42; 1 RECORDS AND FILES OF THE 
QuarTERLy Courts oF Essex County, Massacuusetts (1653) 314-18. Captain 
Kempo Seibada (the name is variously spelled) was a Dutchman resident at Pequot 
(New London) whose ship was captured by Hull. After some adventures in the 
courts, Seibada attempted unsuccessfully to replevy Hull’s own barque; “held to 
be contrary to law.” 1 Jd. at 319. Can it be that the doughty captain was trying 
to recoup his losses by asserting in effect a maritime lien in his adversary’s vessel ? 

12 Pp. 104, 115. 

13 See Houcu, Reports or CASES IN THE VICE ADMIRALTY AND ADMIRALTY 
Courts or New York, 1715-1788 (1925) xx, xxi. 
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These defects, it is argued, make any remodeling or adaptation of the 
Judicial Committee impracticable. The abolition of appeals to it from the 
dominions would not necessitate the creation of a Commonwealth Court of 
Appeal; the Judicial Committee “ needs no successor” in this respect. It 
should be left to exercise its statutory jurisdiction over colonies and de- 
pendencies, for which it was created before the dominions existed. Dominion 
supreme courts should be supreme, and should be made to deserve supremacy. 

Nor does the author think it desirable to maintain the character of the 
Judicial Committee as an inter-dominion tribunal. For inter-dominion dis- 
putes, the Imperial Conference of 1930 agreed to “ seek a solution along the 
line of ad hoc proceedings.” + To “avoid too much rigidity,” no permanent 
court was recommended. The procedure outlined for inter-governmental 
justiciable disputes approximates, not that of the Permanent Court of Inter- 
national Justice,” but rather that of the Permanent Court of Arbitration. Mr. 
Hughes would proceed “with great delicacy and care in this experimental 
matter”; the details of any such Commonwealth Court should “ evolve from 
the needs of the dominions.” The volume is a broadside in a political con- 
test, rather than a scholarly study. 


MANLEY O. Hupson. 


Harvard Law School. 





DEPORTATION OF ALIENS. By Jane Clark. New York: Columbia University 
Press. 1931. Pp. 524. $5.00. 


The number of aliens deported from the United States has increased nearly 
four hundred per cent in the past ten years. Recently, too, there has been 
much public discussion of the question. Promises have been made in the 
public press by officials of the Federal Government that the deportation laws 
would in the future be more widely enforced. The expulsion of many of 
our alien population has also been talked of as one of the available measures 
of economic relief from the depression. Dr. Clark’s book is therefore timely.’ 

The author has included a history of the growth of our laws for the ex- 
pulsion of aliens, a detailed analysis of the causes or grounds for deportation 
provided for by the statutes, an account of the administrative procedure, 
and some account of what happens to deportees. The foundation of the 
analysis was the study of the administrative records of six hundred and 
twelve cases of persons actually deported from this country to Europe. 
There has also been included considerable material gathered from the de- 
cisions of the courts and from the reports of the Labor Department. The 
legal aspects are, however, subordinated to the social problems involved. 

The author points out the need for being unbiased in making such a study. 
Certain criticisms are made and a number of suggestions mentioned which 
the author thinks would be an improvement. For the most part, however, 
the discussion shows an unbiased attitude. In fact, at times the movement 





1 British Parl. Papers, Cmd. 3717. 
2 The Imperial Conference was criticized for this agreement in 12 BritisH YEAR 
Book oF INTERNATIONAL LAW (1931) 144. 


1 The discussion is limited to deportations to Europe. Deportation to Canada, 
Mexico, and Asiatic, Southern Pacific and South American countries is not included. 
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of the argument seems to lag. There is almost a detachment. In com- 
parison with the subject matter dealt with, the discussion comes close at 
times to a lack of feeling. In this book, however, this lack of vigor in attack 
is not a fault but rather a virtue, for the author has written into the book 
the life histories of many of the aliens involved, and these “ short and simple 
annals of the poor” supply momentum enough. It is the by-product, the 
effect produced directly upon the reader by this record of “ man’s inhumanity 
to man,” rather than the direct intellectual conviction produced by the argu- 
ment, which is most significant. It is the account of the struggles, failures, 
and sufferings of the individual human beings involved which leaves the im- 
pression. Perhaps it is this by-product which makes the discussion seem a 
little pallid at times. The task of writing calmly and without passion and 
bias in discussing the case histories contained in the book was evidently a 
difficult one. 

Special discussion is given to the causes for deportation involved in the 
statutory provisions “ likely to become a public charge,” ? “ crime involving 
moral turpitude,” * and “ public charge” within five years after admission 
to the country “from causes not affirmatively shown to have arisen since 
entry.” * The indefiniteness and difficulties in the application of these statu- 
tory terms to concrete cases are pointed out. The question of whether public 
charge should be limited to cases of bad economic status or should be ex- 
tended by interpretation to include incarceration in a prison, jail, or station 
house is also considered. The author, however, overlooks in this discussion 
of cases of persons held likely to become a public charge the most difficult 
problem involved in the whole administrative question. This is, that in the 
cases of deportation of persons already in the country the judgment of the 
administrative officers is rendered on the condition of the alien at the time 
of entry, sometimes almost five years before. Thus, a retroactive judgment 
is attempted in light of subsequent events. Post hoc reasoning by which 
misconduct and misfortunes many months after the alien’s entry are taken 
to be evidence of conditions existing at the time of entry is the result. The 
author does not discuss explicitly what appears in some of the case histories 
in the book, that “likely to become a public charge ” as applied to an alien 
applying for admission, and “ likely to become a public charge” at the time 
of entry, as applied to the subject of expulsion proceedings several years later 
are vastly different things. 

As to the cases where an alien has become a public charge within five years 
after his admission to the country and must to escape expulsion affirma- 
tively prove that the causes of his disability arose subsequent to his entry 
the author says, “ There is obviously great difficulty of determining the date 
of onset of mental disease or of tuberculosis. . . .” 5 However, the difficulties 
thus mildly generalized are vividly demonstrated by two pages of excerpts 
from medical certificates relied on by the officers of the Department of Labor 
in deportation cases. It is difficult to realize that decisions as to vital hu- 
man interests were made to depend upon such vague, indefinite statements, 
mixtures of fact and medical conclusions, in which the sources of the facts 





2 39 Stat. 876 (1917), 8 U.S. C. § 136 (1926). 

3 39 Strat. 875, 889 (1917), 8 U.S. C. 8§ 136, 155 (1926). 
4 39 Stat. 889 (1917), 8 U.S. C. § 155 (1926). 

5 P. 143. 
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and the basis of the conclusion were seldom stated, smacking of a combina- 
tion of guess and hearsay. 

This statute does not provide for the deportation of aliens on the ground 
of illness or physical incapacity alone, but only where the alien in question 
has become a charge on public funds. The author discloses the surprising 
situation where state or local officers refuse to render hospital bills to the 
relatives of alien patients, although the bills have been asked for, in order 
that such alien patients may in this way be brought within the deportation 
statutes as public charges. One case is given where the Department of 
Labor ordered the deportation of a young woman as a public charge when 
her husband had paid all her bills at the hospital and had $1500 left from 
his year’s earnings; ® and another where the father of an alien girl had paid 
all the bills rendered to him and had requested that all her bills be rendered, 
and in spite of this, her deportation was stopped only by resort to the court.’ 
The equally interesting practice in one state of not permitting alien patients 
to pay more than a third of their expenses although they are able and willing 
to pay all, and then endeavoring to secure their deportation as public charges 
is also explained. In the same chapter the author discusses the attempt to 
construe “ public charge” as meaning “ committed to a department of the 


government by due process of law.” The outrageousness of construing an 
alien sentenced to jail for a short term as having become a public charge, 
although he is amply able to support himself, is not commented on. In view 
of the cases given perhaps much comment was not necessary. 

The author also discusses what is perhaps the worst feature of the laws 
for deportation; that is, the removal of all limitation of time in so many 


cases. The inhumanity and injustice of deporting aliens who came to this 
country as small children, have become prostitutes or criminals in our own 
environment, and who have never had any connection with the country to 
which they are exiled is pointed out. The practice has grown up of securing 
pardons in some cases in order to save the offender from the inhumanity of 
exile to a strange land. Yet the act of 1924 brings persons entering il- 
legally within the classes deportable without limit of time. 

In the chapter Deportation and Afterwards, there is a description of a 
deportation party which is little short of a classic. There are shown the 
problems involved in handling large groups of human beings wholesale as if 
they were baggage, “in order to handle aliens for transportation in the most 
economical and efficient manner.” ® Cases are mentioned where insufficient 
notice was given to deportees of the time for the departure of the deporta- 
tion party so that they were not given time to pack and had to leave the 
country without bags or money. This the author says is a common occur- 
rence. There is also an excellent statement of the problems involved in the 
failure to make any study of what happens to deportees after they are 
returned to the country from which they came. “The rest is silence.” *° 

There is an interesting discussion of some of the administrative features 
of the statute, stressing, as the fundamental difficulty of the whole procedure, 
the fact that the same group of government officers are detectives, prose- 





6 P, 110. 9 Pp. 454, 471-73- 
7 Pp. x11. 10 P, 464. 
8 43 Stat. 153-69 (1924), 8 U.S. C. §§ 201-25 (1926). 
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cuting officers, judge, jury, and executioner. But there remains as the 
important contribution made by Dr. Clark’s book, its careful and minute 
analysis of the substantive provisions of the laws for deportation in the 
light of their social effects. The inconsistencies and the inhumanities of the 
laws, the implications of the policy now being pursued of extending the time 
limit after entry and in many cases removing all time limit, and the futility 
of the process “ from the point of view of the social and international prob- 
lems involved ” as “ passing the buck” are made evident. The book shows 
what statesmen, politicians, journalists, and most of the public often forget — 
that the deportation laws concern individual human beings and not statistics. 


WiiiiAm C. VAN VLECK. 
George Washington University. 
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CASES ON THE LAw oF Contracts. By Grover C. Grismore. Chicago: 
Callaghan & Co. 1931. Pp. xiv, 1257. $6.50. 


Some casebooks are designed to provoke controversies in the classroom; 
some are designed to exhaust every aspect of their subjects; some are designed 
to present in a simple and systematic fashion those elementary generalizations 
which every young lawyer ought to know. Professor Grismore’s collection 
seems to belong to the last class. There are two hundred seventy-one cases 
from the earlier collections of Williston, Corbin, and Costigan, selected from 
among those which best illustrate the fundamental doctrines of the subject, 
and two hundred fifteen fresh cases selected from among recent American 
decisions to illustrate the application of these doctrines to modern business 
practice. The whole has been carefully and, in general, admirably rearranged 
for the purpose of didactic presentation along the traditional lines. The in- 
clusion of a fifty-seven page chapter on Measure of Recovery for Breach of 
Contract is a distinct step in advance. 


HANDBOOK OF THE LAW OF PERSONS AND DomESTIC RELATIONS. By Joseph 
W. Madden. St. Paul: West Publishing Co. 1931. Pp. xiv, 748. $5.00. 


By a casual statement in the preface that “ much use has been made ” of 
Tiffany’s work [PERSONS AND Domestic RELATIONS (3d ed. 1921) ], the au- 
thor summarily dismisses the fact that his book is hardly more than a new 
edition of that work. One notices that the section on master and servant has 
been omitted, and that in general the arrangement of material has been im- 
proved. Able treatment is accorded the problem of torts between husband 
and wife (§ 69), but it is regrettable that reference was not made to Professor 
McCurdy’s recent article which so completely covered the subject. Torts 
Between Persons in Domestic Relations (1930) 43 Harv. L. REv. 1030. A 
careful examination of the volume discloses several inaccuracies, as for in- 
stance, a remark that at common law a husband living apart from an adul- 
terous wife is liable for her support unless and until he divorce her. P. 335. 
On the whole, this book does not reach the standard set by the better 
Hornbooks, 
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THe PERSONALITY OF CRIMINALS. By A. Warren Stearns. Boston: The 
Beacon Press, Inc. 1931. Pp. xii, 146. $2.00. 


This little book is the outcome of the author’s twenty years’ experience in 
the field of criminal conduct. It starts with the assumption of the funda- 
mental selfishness of human nature, analyzes the factors that mold our con- 
duct, and then attempts a classification, very much on a biological basis, of 
those who are unable to adjust themselves to the demands of society. Then 
follows a discussion, supported by materials drawn from Massachusetts sta- 
tistics, of the categories of criminals. But the best chapters of the book are 
the last two, in which the inefficiency of our present system of crime control 
in its various aspects is forcefully emphasized. While some will not agree 
with the author’s premises, and will find in the book very little that other 
studies in the field have not revealed, the work will prove of value to anyone 
interested in the problem of crime and criminals. 


Das SOWJETRUSSICHE PRESSRECHT: By Boris Mirkin-Gezewitsch. Berlin: 
Verlag von Georg Stilke. 1931. Pp. 87. 


This book describes the law of the press in Soviet Russia, a law unique in 
that there the press has become a state monopoly. It is the ninth of the 
series Die Pressgetze Erdballs, edited by Viktor Bruns and Kurt Hantzschel. 
The concept of a law of the press capable of elaboration is perhaps some- 
what foreign to traditional American legal formulations. In contrast to other 
countries, it may be too early to speak of a law of the press here. The 
process of differentiation from the general body of legal rules, as, for exam- 
ple, from the law of libel, has not yet gone far enough. Yet, for some time 
past, a system of rules concerning property in news has been emerging, and 
it may well be that utterances by a newspaper require a different application 
of the prohibitions of restraints on freedom of speech from that required in 
the case of utterances by a private individual. The juxtaposition of Gompers 
v. Bucks Stove and Range Company, 221 U. S. 418 (1911) and Near v. 
Minnesota, 283 U. S. 697 (1931) presents problems which, perhaps, only the 
future evolution of a developed law of the press can solve. 


TAMING THE CRIMINAL. By John L. Gillin. New York: The Macmillan 
Co. 1931. Pp. vii, 318. $3.50. 


An American professor of sociology, author of Criminology and Penology 
(1926) presents a bird’s-eye view of “ adventures in penology” in Japan, 
the Philippines, Ceylon, Switzerland, Belgium, England, and three southern 
states in the United States, along with a chapter on the treatment of the 
criminal tribes of India. The journalistic title and style cause suspicion of 
the book’s validity as a contribution to either penal science or administra- 
tion; the doubt is substantiated by the loose descriptive approach employed. 
The narrative skims over such vital common problems as classification, disci- 
pline, education, parole, and political interference without giving any com- 
parative information sufficiently comprehensive, precise, or “ insightful ” to 
aid the penal administrator in bridging the gap between prevalent ideas and 
problems. Moreover, the author displays an unassuring want of familiarity 
with penal practice in this country: by way of comment on a relaxation of the 
discipline for prisoners segregated in preventive detention in England, he says 
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that it seems a curious anomaly to an American “that the most lenient 
treatment is given to the most hardened criminals.” P. 237. The book offers 
the general reader an opportunity to gain perspective in his opinions on 
penal treatment, and through comparison with such as the Japanese to become 
needfully conscious of our lack of standards in such fundamentals as an ade- 
quately trained correctional personnel. 


A TREATISE ON THE LAW OF EVIDENCE AS ADMINISTERED IN ENGLAND AND 
IRELAND. By Pitt Taylor. Twelfth edition by R. P. Croom-Johnson and 
G. F. L. Bridgman. Two volumes. London: Sweet & Maxwell, Ltd. 
1931. Pp. cxvili, 1-618; 619-1225. £4/4/o. 


The last preceding edition of Taylor’s work was penetratingly and quite 
unfavorably reviewed in (1921) 34 Harv. L. Rev. 898. The present editors 
have accomplished some distinct mechanical improvements, reduced the bulk 
of the book, included references to a substantial body of new legislation, and 
deleted futile citations of scattered old American cases. But they seem in no 
respect to have met the affirmative challenges of the review mentioned above. 
In the main, their edition contains the same old stuff, said the same old way. 
Defective as American legal procedure is, our commentators are at least 
trying to meet modern problems of evidence with fresh and critical thought. 
It is hard to understand the English reluctance to make bygones be bygones. 
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CASES ON THE LAw oF BiLts AND Notes. Second edition. By William 
Everett Britton. Chicago: Callaghan & Co. 

CASES ON THE LAw oF Damaces. Second edition. By Ralph Stanley Bauer. 
Chicago: Callaghan & Co. 

CASES ON THE Law oF TITLES TO REAL Property. Second edition. By © 
Ralph W. Aigler. St. Paul: West Publishing Co. 

ConsTITUTIONAL Law. By Thomas M. Cooley. Fourth edition by Andrew 
A. Bruce. Boston: Little, Brown & Co. 

Courts AND Doctors. By Lloyd Paul Stryker. New York: The Macmil- 
lan Co. 

Die GERECHTIGKEITSLEHRE DES ARISTOTELES. By Dr. Barna Horvath. 
Szeged: Szeged Varosi Nyomda és Kényvkiado. 

ENCYCLOPAEDIA OF THE SocrAL ScIENCcES, THE. Volume 6. New York: 
The Macmillan Co. 

ForMAL CorPoRATE PRACTICE WorKING METHODS AND Systems. By Wil-' 
liam H. Crow. New York: Burrell-Snow, Inc. 

GRUNDFRAGEN DES Recuts. By Kurt Armbruster. Munchen: Verlag von 
Fritz & Joseph Voglrieder. 

HANDBOOK OF THE Law or Sates. By Lawrence Vold. St. Paul: West 
Publishing Co. 

In THE LicHT oF THE Law. By Ernest Bowen-Rowlands. London: Grant 
Richards. 
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JupictaL Process In Tort Cases, THE. By Leon Green. St Paul: West 
Publishing Co. : 

PRINCIPLES OF THE CONSTITUTIONAL LAW OF THE UNITED States. Second 
students’ edition. By Westel W. Willoughby. New York: Baker, Voor- 
his & Co. 

PRINCIPLES OF LocaL GOVERNMENT LAw. By W. Ivor Jennings. London: 
University of London Press. 

PRINCIPLES OF PuBLic Utiuities. By Eliot Jones and Truman C. Bigham. 
New York: The Macmillan Co. 

RECUEIL DES Cours 1930. Vol. III. Academie de Droit International. 
Paris: Recueil Sirey. 

Rep MAN IN THE NEw Wor.tp Drama, THE. By Jennings C. Wise. Wash- 
ington: W. F. Roberts Co. 

REFORME DE LA COUR PERMANENTE DE JUSTICE INTERNATIONALE, LA. By 
Pereira da Silva. Paris: Recueil Sirey. 

RHETORIC OF ARISTOTLE, THE. By Lane Cooper. New York: D. Apple- 
ton & Co. 

SELECTED CASES ON THE LAW oF TAXATION. Second edition. By Henry 
Rottschaefer. Chicago: Callaghan & Co. 

TRIAL oF Jesus OF NAZARETH, THE. By Max Radin. Chicago: University 
of Chicago Press. 





